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MORE ON INVESTIGATING MARINE COLLISIONS 


The February-March-April 1966 issue of the 
JAG JOURNAL, at page 111, contained an 
article entitled “Conduct of Marine Collision In- 
vestigations Involving Naval Vessels or Proper- 
ty”, by Commander H. B. Williams, USNR. It 
concluded with a checklist for examining wit- 
nesses to a marine collision. Captain Leonard 
R. Hardy, USN, SACLANT legal officer, 
praising the value of the article, notes that the 
most difficult part of such an investigation is 
to find out exactly what happened on the other 


ship both before and after the collision. He 
states: 


Usually a lot of sailors get the word shortly before 
a collision and anyone on deck may be in possession 
of very valuable information which may shed light on 
what the adversary was doing. For example, it is 
not unusual in the case of a merchant ship at sea to 
see the bridge deserted. The watch on the bridge of 
our ship may well be too busy to observe that fact 
whereas some “sidewalk superintendent” on deck may 
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have noted the absence of watch personnel on the 
other ship. 


He offers the following additional lines of ques- 
tioning for U.S. Navy general and deck 
witnesses : 


1. Did you see anyone on the bridge of the other ship? 

If so, what were those persons doing? 

If the ship had radar, was the antenna rotating? 

At any time prior to the impact, was the screw 

current on the other ship noticed to move towards 

the bow, indicating that it was backing? If so, what 
was the relative position of the two ships when the 
backing current was first noticed? 

. Did the wake of the other ship indicate that it was 
turning? If so, what was the relative position of 
the two ships when the curving wake was first 
noticed? 

- How soon after the impact did the personnel of 
the other ship appear in additional numbers on 
the bridge? On deck? 

. Was there noise, confusion, shouting, etc. on the 
bridge of the other ship prior to the impact? 


2. 
3. 
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FALSE STATEMENTS, AN ACCUSER’S DILEMMA 


LIEUTENANT C. ALEXANDER BUHLER, USNR* 


Should anyone subject to the Uniform Code of Military Justice be 
permitted to lie to an investigating officer, or anyone else, with im- 


punity ? 


Such is the case, Lieutenant Buhler claims, under the present 


interpretation of Article 107 by the Court of Military Appeals. He 
analyses the cases in this area and suggests a path out of this decisional 


impasse. 


WO SAILORS DEPARTED on weekend 

liberty from their ship. It was decided that 
they would have a couple of drinks before leav- 
ing the port city and, after having several, they 
began their trip home. Unfortunately, the com- 
bination of the drinks and the encouragement of 
his companion caused the driver to throw cau- 
tion to the wind and a serious accident resulted 
in which both parties were injured, the passen- 
ger seriously. Because of the location of the 
accident and the late hour, no witnesses were 
present and it was some time before the police 
arrived. By that time the driver was suffi- 
ciently recovered to successfully conceal his 
prior over-indulgence and he was cited only for 
the loss of control over his vehicle. 

Since both men were hospitalized in excess of 
twenty-four hours, an investigation was ordered 
in accordance with regulations to inquire into 
the line of duty aspects of the accident. Both 
men were designated as interested parties and 
were informed of their rights as such. Antici- 
pating questions about the accident, the men 
conspired to conceal the prior drinking as well 
as the fact that they were driving at a speed well 
in excess of the posted limit. They further 
agreed to assert that the car had gone out of 
control when the driver had swerved to avoid 
hitting an animal that had darted in front of the 
car. When interviewed, both men maintained 
that the accident had occurred in the agreed 
manner, giving false unsworn statements to the 
investigating officer. 

However, the driver, after release from the 
hospital, made the mistake of bragging about 
deluding the investigating officer and this later 
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came to the attention of that officer. He pur- 
sued the matter further and finally learned the 
truth about the accident. On the basis of the 
true facts, the investigating officer not only 
made an adverse line of duty determination as 
to both men but he also desired to prefer charges 
against them for their false statements. He 
knew that Article 107, UCMJ, provides as 
follows: 


Any person subject to this code who, with intent to 
deceive, signs any false record, return, regulation, 
order, or other official document, knowing the same 
to be false, or makes any other false official statement 
knowing the same to be false, shall be punished as a 
court-martial may direct.* 


It appeared to the investigating officer that 
charges brought under this Article would be well 
founded. However, in order to properly draft 
the charges which would be included in his in- 
vestigative report, he consulted the station legal 
officer and, to his surprise, was informed that it 
would be doubtful whether such charges would 
be valid. 

Why should doubt have existed in such a case? 
From the facts it seems clear that the provisions 
of Article 107 were violated. Both men delib- 
erately gave false information to an officer who 
had been properly appointed to investigate the 
accident under applicable service regulations. 
The findings of fact, opinions, and recommenda- 
tions of the investigating officer could easily in- 
fluence ultimate decisions relating to the rights, 
obligations, and liabilities of both the Govern- 
ment and the individual servicemen concerned. 
There is no question as to the two men’s knowl- 
edge of the falsity of their statements or their 
intent to deceive the investigating officer. Cer- 
tainly, all the elements of a false official state- 
ment appear to be present. 

The dilemma results from a confusing line of 


1. 10 U.S.C. 907. 
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opinions by the Court of Military Appeals and, 
to a lesser extent, subsequent Board of Review 
decisions based on the Court of Military Ap- 


peals cases. These decisions have succeeded in 
raising numerous questions as to what state- 
ments are or are not prohibited by Article 107. 
Certain false statements clearly constitute viola- 
tions of this Article, such as false leave or liberty 
papers, false musters, and false reports. How- 
ever, there are many instances in which the an- 
swers are not so obvious and the results not an- 
ticipated. The situation outlined above is only 
one of these. Additionally, there are many in- 
stances in which conduct which appears to vio- 
late Article 107 is actually chargeable under 
other specific Code provisions, such as Article 
132.2 

The purpose of this article is to review the 
decisions concerning Article 107 in an attempt 
to determine the reasons for the difficulties en- 
countered in processing cases under that Article, 
to point out inconsistencies apparent in the de- 
cisional law relating to false statements, and to 
suggest a reasonable solution to the problems 
raised by those decisions. 

Prior to 1957 relatively few cases concerning 
false statements came before the Court of Mili- 
tary Appeals. However, there were two early 
decisions bearing on the general issue. In 
United States v. Gomes,’ a Coast Guard officer 
was convicted of conduct unbecoming an officer 
under the then existing Coast Guard Manual for 
Courts-Martial as the result of a false statement 
to FBI agents. On appeal, the Court unani- 
mously held that the specification properly 
stated an offense despite the absence of allega- 
tions that the statement was official or made un- 
deroath. The Court declared that an allegation 
that an officer gave a known false statement to 
an FBI agent investigating acts involving the 
execution of the officer’s official duties, was suffi- 
cient to charge conduct unbecoming an officer. 
And, in United States v. Hutchins,* the Court 
upheld the conviction of an Army officer for vio- 
lation of Article 107 based upon a false sworn 
statement made during a line of duty investiga- 
tion. In that case the only issue considered by 
the Court was whether it was necessary that the 
statement be material to the matter under in- 
quiry. The Court determined that an affirma- 
tive showing of materiality was not required on 
the basis of federal court decisions construing 





2. 10 U.S.C. 932. 
3. 3 USCMA 232, 11 CMR 232 (1953). 
4. 5 USCMA 422, 18 CMR 46 (1955). 
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18 U.S.C. 1001,° the federal statute prohibiting 
false statements to governmental officials and 
agencies. The Court of Military Appeals 
opined that Article 107 was analogous to the 
federal civil statute and had the same purpose 
attributed to 18 U.S.C. 1001 by federal courts, 
i.e., that of protecting the authorized functions 
of the Government from the perversions which 
might result from deceptive practices. 

Despite the paucity of Court of Military Ap- 
peals cases in this area, the early Board of Re- 
view decisions upheld convictions under Article 
107 in a variety of situations. Findings of guilt 
were sustained, for example, in cases involving 
false statements made to an Inspector General 
during an investigation of a complaint against 
the accused; °* to a battalion duty officer in the 
course of his official duties; * to an investigating 
officer after an Article 31, UCMJ,® warning; °® 
to a Provost Marshal in an official investigation 
of the accused’s activities ; *° and to an executive 
officer during an inquiry into indebtedness." 

However, beginning with United States v. Ar- 
thur,” in 1957, the Court of Military Appeals 
began a series of decisions which clearly al- 
tered its prior position regarding Article 107 
and overruled, in essence, the holdings in the 
previous Board of Review opinions as to that 
Article. Inthe Arthur case an Air Force officer 
saw the accused strike a girl in public, and, after 
identifying himself and receiving no coopera- 
tion, placed the accused under arrest. The ac- 
cused then protested, falsely stating that he was 
a member of the Air Police. He was charged 
with and found guilty of a violation of Article 
107, which conviction was sustained by a Board 
of Review. On appeal, a divided Court reversed 
the case. In discussing the purpose of Article 
107, the majority cited its previous decision in 





5. 18 U.S.C. 1001. Statements or entries generally. 

Whoever, in any matter within the jurisdiction of any de- 
partment or agency of the United States knowingly and will- 
fully falsifies, conceals or covers up by any trick, scheme, or 
device a material fact, or makes any false, fictitious or 
fraudulent statements or representations, or makes or uses 
any false writing or document knowing the same to contain 
any false, fictitious or fraudulent statement or entry, shall 
be fined not more than $10,000 or imprisoned not more than 
five years, or both. (June 25, 1948, c. 645, 62 Stat. 749). 

6. CM 363250, Brumfield, 11 CMR 481 (1953). 

7. CM 363479, Atkinson, 10 CMR 443 (1953), petition for review 

denied, 3 USCMA 820, 11 CMR 248 (1953). 

- 10 U.S.C. 831. 

9. ACM 6485, Johnson, 10 CMR 895 (1953), petition for review 
denied, 3 USCMA 830, 12 CMR 204 (1953); NCM 55 02376, 
Carter, 20 CMR 501 (1955); ACM 13766, Paul, 24 CMR 729 
(1957). 

10. CM 362540, Walters, 11 CMR 355 (1953). 

11. ACM 8913, Torbett, 17 CMR 650 (1954). CGCMS 20422, Alex- 
ander, 22 CMR 740 (1956). 

12. 8 USCMA 210, 24 CMR 20 (1957). 
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United States v. Hutchins.* It held that the 
officer was not acting as a law enforcement agent 
nor did his actions constitute an official govern- 
mental function. The rationale was that since 
the officer acted only by virtue of his status, no 
perversion of a governmental operation could 
have resulted from anything the accused might 
have said. Accordingly, the Court held that the 
accused’s statement was not official within the 
meaning of Article 107. Judge Latimer dis- 
sented on the ground that inasmuch as the offi- 
cer was enforcing the law in accordance with 
the authority granted him in Article 7(c), 
UCMJ,** his actions were official and so was the 
accused’s statement. 

The next case arose only a few months later 
when the Court again considered the question of 
the officiality of false statements in United 
States v. Aronson.® This is a landmark case 
in the Court of Military Appeals decisions re- 
garding Article 107 and one which influenced all 
its later decisions as to false statements. Aron- 
son was the custodian of a non-appropriated 
fund and became suspect when a shortage oc- 
curred. The matter was referred to the OSI 
which questioned him. He orally denied taking 
the money and later executed a written state- 
ment to that effect. Subsequently, he admitted 
the theft and was charged with and convicted of, 
inter alia, making a false official statement. The 
Court of Military Appeals unanimously upheld 
the accused’s conviction. In considering the 
meaning of the word “official”, as employed in 
Article 107, the Court once more announced that 
it was the substantial equivalent of the phrase, 
“any matter within the jurisdiction of any 
agency of the United States’, found in 18 U.S.C. 
1001, citing the earlier decision in Hutchins.'* 

Turning to the federal court decisions inter- 
preting that statute, the Court noted that United 
States v. Levin ** had held that no violation of 
18 U.S.C. 1001 occurred when the person mak- 
ing a statement was under no legal obligation to 
give information. The Court asserted that the 
Manual discussion of Article 107 suggested the 
same principle in providing that the relative 
rank of the person to be deceived was imma- 
terial if that person was authorized to require 
the statement in the execution of his office. The 
Court also cited United States v. Stark,'* in 
which it had been held that a statement was not 
within the scope of 18 U.S.C. 1001 unless it was 


13. Supra note 4. 

14. 10 U.S.C. 807. 

15. 8 USCMA 525, 25 CMR 29 (1957). 

16. Supra note 4. 

17. United States v. Levin, 133 F. Supp. 88 (D.C. Colo. 1953). 
18. United States v. Stark, 131 F. Supp. 190 (D.C. Md. 1955). 





made to or for an agency which had the power 
to decide and act upon the particular matter. 
On the other hand, the Court pointed to other 
federal decisions as appearing to look to a 
broader application of the statute than that sug- 
gested in the Levin and Stark *° cases. In 
analyzing the various precedents on the subject, 
the Court declared that the cases containing the 
broader construction of 18 U.S.C. 1001 sup- 
ported the conviction in the case before the 
Court but not the Government’s assertion that 
every intentional false statement to a law en- 
forcement agent fell within the prohibition of 
Article 107. 

With regard to the officiality of the statement, 
the Court noted that the fund was classified as 
an instrumentality of the United States, was 
subject to official audit, and, under regulations, 
a base commander was responsible for taking 
appropriate action in the event of any irregu- 
larity, including referral to the OSI in certain 
cases. Because false information could affect 
the nature of the OSI agent’s report in the case 
and the base commander’s action thereon, the 
Court determined that the statement was official 
from the Government’s standpoint. The Court 
also decided that the statement was official from 
the accused’s point of view since he was bound to 
account for the fund. Rejecting the accused’s 
contention that the duty to account was super- 
seded by Article 31 and his statements were, 
therefore, not in response to a legal duty, the 
Court declared that the obligation to account 
was independent of Article 31. It asserted that 
this duty would be affected by that Article only 
to the extent that the accused could not be com- 
pelled to make a statement. The accused had a 
choice between accounting for the fund or refus- 
ing to make a statement. If he refused, he 
would be acting under the protection of Article 
31, but, if he spoke, he would do so in accordance 
with his “legal obligation’. The Court con- 
cluded that the questions asked by the agent and 
the accused’s answers were official within the 
meaning of Article 107 whether judged from the 
standpoint of the Government or that of the 
accused. 

Although the Court had reached a decision on 
the merits of the case, it continued by dis- 
tinguishing the case in which a person suspected 
of an offense unrelated to any duty or responsi- 
bility gives a false statement to a law enforce- 
ment agent investigating the suspected offense. 
In that situation the Court maintained, in dicta, 
that the agent would have no right or power to 


19. Supra note 17. 
20. Supra note 18. 
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require a statement and the accused no obliga- 
tion to provide one. Therefore, any statement 
made by an accused under those circumstances 
would have no officiality from his standpoint. 
Furthermore, there would be no officiality from 
the Government’s viewpoint, since the state- 
ment, however false, could hardly pervert the 
Government’s criminal investigative function 
but should only spur the investigative agency to 
do its duty. Accordingly, the Court declared 
that any statement given in that situation would 
not be official within the meaning of Article 107. 
Judge Latimer concurred in the results of the 
decision. However, he reserved opinion as to 
the officiality of an Article 31 interrogation be- 
cause he did not consider the resolution of that 
issue to be essential to the disposition of the 
case. 

Less than four months after the Aronson deci- 
sion,” the precise question of the officiality of a 
statement given in a criminal investigation was 
before the Court. In United States v. Washing- 
ton, the accused made a false statement to a 
military police investigator during an interro- 
gation and was convicted, inter alia, of a viola- 
tion of Article 107. In a divided opinion, the 
Court reversed the conviction. As to the Arti- 
cle 107 charge the majority asserted that the 
Court’s holding in Aronson was controlling. In 
his dissenting opinion, Judge Latimer correctly 
pointed out that the majority relied upon lan- 
guage which was not necessary to the Aronson 
decision to reverse the case before it. He be- 
lieved that a proper construction of the Article 
and related Code ** and Manual ** provisions, as 
well as the Congressional intent behind those 
provisions, required a holding that such pro- 
ceedings were official and any statements made 
in them were also official. 

The holdings in Aronson * and Washington *¢ 
were cited as controlling in a number of cases 
which came before the Court in the year follow- 
ing the Washington decision. In United States 
v. Geib *' the accused filed a request to terminate 
an allotment which contained false information 
and later made a false statement to an OSI 
agent investigating the matter. He was charged 
with and convicted of the false statement to the 
investigator. The Court of Military Appeals 
held that the false request was an official state- 


ment subject to prosecution but that the false . 





. Supra note 15. 

. 9 USCMA 131, 25 CMR 393 (1958). 
- UCM, art. 30, 10 U.S.C, 830. 

- MCM 1951, par. 186. 

. Supra note 15. 

. Supra note 22. 

- 9 USCMA 392, 26 CMR 172 (1958). 
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statement to the OSI agent was not, because the 
latter had been made in an investigation into the 
commission of an offense, as opposed to an in- 
quiry into the accused’s desire to terminate the 
allotment. 

In another case the Court reversed the con- 
viction of an officer who made a false state- 
ment to OSI agents investigating his participa- 
tion in a breach of peace.*® And, in United 
States v. Osborne,”® the Court overturned the 
conviction of an accused who made false state- 
ments to his commanding officer who was ques- 
tioning him with regard to certain statements 
made during an interview into personal back- 
ground required by service regulations after 
acquittal by general court-martial. There, the 
Court declared that a difference exists between 
false entries in personal history statements, 
which are official because of a duty to complete 
official forms correctly, and statements made 
regarding false entries in such forms which are 
the subject of an inquiry with a view toward 
possible criminal prosecution. In the latter in- 
stance, the Court asserted, there is no duty to 
speak truthfully. See also United States v. 
Thomas * and United States v. Atkinson.™ 
Judge Latimer dissented in all the foregoing 
cases. 

During the course of these entirely consistent 
decisions, the Court struck one completely dis- 
cordant note. In United States v. Reams,** the 
accused was charged, inter alia, with making 
false official statements to both the station legal 
officer and commanding officer regarding pay- 
ment of certain debts. At trial he pleaded guilty 
to these offenses, but, on appeal, contended that 
the statements were not official inasmuch as he 
was under no duty to make true statements con- 
cerning personal indebtedness. Surprisingly, a 
divided Court affirmed the conviction. The ma- 
jority took the stand that, by pleading guilty, 
the accused admitted that the statements were 
made to superiors in an official inquiry and did 
not make the Government prove that the officers 
were not acting personally in the matter. In 
this regard the Court stated: 


* * * Since the fact that these officers were conduct- 
ing their interrogation of the accused officially goes un- 
challenged, the accused’s false statements were a per- 
version of a Governmental function, regardless of the 
importance to that function of the matters with which 
the statements are concerned. United States v. 
Hutchins, 5 USCMA 422, 18 CMR 46. As alleged, 


28. 
29. 
30. 
31. 
32. 





United States v. Johnson, 9 USCMA 442, 26 CMR 222 (1958). 
9 USCMA 455, 26 CMR 235 (1958). 
10 USCMA 54, 27 CMR 128 (1958). 
10 USCMA 60, 27 CMR 134 (1958). 
9 USCMA 696, 26 CMR 476 (1958). 


therefore, the accused’s statements that he had paid 
his indebtedness to a Naval exchange and to a civilian 
business establishment may both fairly be construed 
as having been officially made.* 


Judge Ferguson dissented. He considered that 
the circumstances surrounding the accused’s 
statements were substantially the same as those 
in United States v. Washington ** and declared 
that he was unable to see how an act which was 
not an offense could be converted into one solely 
as the result of a confession. 

It is also interesting to note that in United 
States v. Atkinson,* which came after the 
Reams decision,** the Government initially con- 
ceded error on the issue of a violation of Article 
107 where the accused had made a false state- 
ment during interrogation by a CID agent, but 
withdrew the concession and urged affirmance 
of the conviction on the authority of Reams. 
Nevertheless, the Court reversed the case, dis- 
tinguishing Reams solely on the fact that it had 
involved a guilty plea. Predictably, Judge 
Latimer dissented on the basis of his opinion 
in Washington and the decision in Reams. 

In 1959 the question again arose, in United 
States v. Nicholson.** There, the accused, who 
was responsible for maintaining all transfer rec- 
ords of a unit, gave false information to a supe- 
rior inquiring about a dispatch regarding the 
shipment of certain personal effects. The 
Court unanimously sustained the accused’s con- 
viction for making a false official statement. 
It declared that the Government is responsible 
for the shipment of goods on permanent change 
of station; that a dispatch pertaining to the 
shipment of an officer’s goods related to a proper 
military matter ; that the superior had an inter- 
est in, and responsibility for, matters referred 
to his office for action; and that he would call on 
his subordinates in carrying out those responsi- 
bilities. Under those circumstances, the Court 
held that the accused’s reply constituted an offi- 
cial matter within the meaning of Article 107. 
Although no comment was made in the opinion 
to the effect that the accused was under a legal 
duty to respond to the queries of his superior 
as was done in previous cases in which convic- 
tions were sustained, it is obvious that the Court 
felt such to be the case. If not, it would be im- 
possible to reconcile this decision with the 
Court’s prior holdings. When considered in 
this light, however, there is no question that the 
decision follows the oft-expressed views of the 


33. Id. at 700, 26 CMR at 480. 

34. Supra note 22, 

35. Supra note 31. 

36. Supra note 32. 

37. 10 USCMA 186, 27 CMR 260 (1959). 
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Court in this regard. 

The Court then rendered two decisions which 
did not directly concern violations of Article 
107, UCMJ, but certainly bore upon the question 
of false statements in general. The first was 
United States v. Claypool,** a 1959 case in which 
an accused, during an interrogation by a CID 
agent investigating suspected offenses, executed 
a sworn statement containing false information. 
Among other things, he was charged with and 
convicted of false swearing in violation of Arti- 
cle 134, UCMJ.*®° A Board of Review reversed 
the conviction on the ground that no act of Con- 
gress required or authorized the administration 
of an oath to a suspected offender.*® On certifi- 
cation, the Court of Military Appeals reversed 
the Board decision. Disagreeing with the con- 
tention that the Aronson line of decisions com- 
pelled affirmance of the decision of the Board of 
Review, the Court declared that those decisions 
involved unsworn statements to investigators 
by persons suspected of offenses; that the rea- 
soning of those cases was to the effect that such 
unsworn statements were not official within the 
meaning of Article 107; and that, if officiality 
was in issue, those cases would be controlling. 
However, the Court went on to decide that other 
considerations were involved, in particular the 
fact that the conduct charged violated the sanc- 
tity of an oath, and the officiality of the state- 
ment wasimmaterial. It felt that the issue was 
whether the investigator had acted beyond the 
scope of his statutory authority and the major- 
ity held that he had not. Judge Ferguson dis- 
sented, asserting that, since the accused never 
has to make any statement under Article 31, it 
could not be considered that the giving of an 
oath was necessary to the performance of an 
investigator’s duties. 

This decision was followed by United States 
v. Daggett ** in 1960, in which an officer made 
false statements during an investigation of an 
accident involving a military vehicle which he 
was operating. He was convicted of wrongfully 
and dishonorably making a false statement to an 
investigating officer in violation of Article 133, 
UCMJ.*2. A Board of Review affirmed the con- 
viction in a divided opinion ** and, on certifica- 
tion, a divided Court of Military Appeals con- 
curred. One of the issues raised before the 
Court was whether it was necessary to allege 
officiality in a specification charging this type of 
conduct under Article 133. 

38. 
39. 
40. 
41. 


42. 
43. 





10 USCMA 302, 27 CMR 376 (1959). 

10 U.S.C. 934. 

CM 399907, Claypool, 27 CMR 533 (1958). 
11 USCMA 681, 29 CMR 497 (1960). 

10 U.S.C. 933. 

WC NCM 59 0094 (Unpublished opinion). 
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In rejecting the appellant’s contention that 
this was required, the majority noted that, in 
United States. v. Aronson ** and other related 
cases, it had considered the issue of giving false 
statements to agents of the Government who 
were investigating the accused as suspects, and 
the majority in those cases had held that Arti- 
cle 107 was not violated when the proceedings 
were not official However, it continued by 
pointing out that nothing had been said in those 
opinions concerning offenses under Article 133 
and 134 of the Code and, because the case before 
the Court involved conduct unbecoming an offi- 
cer, those cases only obliquely touched the pres- 
ent issue. The Court viewed its decision in 
United States v. Gomes ** to be more in point 
since that case had involved a charge based on 
an Article 133 offense. It maintained that the 
facts in Gomes were substantially the same as 
those in the case before it and, after analyzing 
the evidence, held that the specification stated 
sufficient facts to allege conduct unbecoming an 
officer. 

Judge Ferguson dissented. Discussing the 
reasoning behind the Aronson decision, he 
stated: 


* * * The rationale upon which that opinion was based 


is the fact that an accused cannot be compelled to 

speak officially in view of his rights under Code, supra, 

Article 31, 10 USC § 831, nor can his misstatements be 

said to pervert the function of a government investi- 

gative agency. In short, a statement made by an 
accused with relation to his guilt or innocence is not 

“official” either from his or the Government’s stand- 

point, within the meaning of Code, supra, Article 107. 

(Emphasis added.)* 

He declared that it was elementary that a crimi- 
nal statute denouncing misconduct in specific 
terms takes precedence over one whose general 
terms also appear to cover the same act. There- 
fore, the dissenting judge maintained that, if 
the making of an unsworn false statement was 
to be held in violation of Article 133, then the 
specification must meet the standards set forth 
for Article 107. He considered that the Gomes 
decision was readily distinguishable on its facts 
and added that it had lost much vitality as the 
result of the Court’s decision in Aronson and 
other similar cases. 

In 1961 the Court returned to the question of 
false statements charged as a violation of Arti- 
cle 107. In United States v. Davis ** the accused 
was convicted of making false statements about 

44. Supra note 15. 

45. Supra note 3. 

46. Supra note 41 at 685, 29 CMR at 501. 
47. 12 USCMA 576, 31 CMR 162 (1961). 
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the payment of certain debts to his commanding 
officer who was inquiring into the matter in 
accordance with service regulations. Although 
the Court dismissed the charge, Judge Kilday, 
the author of the majority opinion, plainly ex- 
pressed misgivings as to the wisdom of such 
action when he stated: 


It was contended at trial that at each interview the 
commanding officer was required to advise the accused 
of his rights under Article 31 before questioning him 
about the transaction. Additionally, defense counsel 
maintained that, in any event, the statements were not 
“official” within the meaning of Article 107, Uniform 
Code of Military Justice, 10 USC § 907. Judge Fergu- 
son would dismiss the specification on the latter 
ground. See his dissent in United States v. Reams, 
9 USCMA 696, 26 CMR 476; cf. United States v. 
Atkinson, 10 USCMA 60,27 CMR134. In our opinion, 
both contentions are doubtful under the posture of the 
instant record. However that may be, though, we 
conclude the circumstances made it unnecessary to 
consider the accused’s contentions * * * Nonetheless, 
in order to insulate accused from even the most remote 
possibility of prejudice on the findings and since we 
can effect final disposition of the case without further 
proceedings, we are satisfied to join Judge Ferguson 
in dismissing those specifications. (Emphasis added.) * 


Since Davis,*® the Court has not directly 
faced the issue of the officiality of statements 
alleged to be in violation of Article 107 again. 
However, it did reaffirm its decision in United 
States v. Claypool © that false sworn statements 
may be charged as a violation of Article 134 
without alleging officiality..' Judge Ferguson 
again dissented. Nevertheless, in United States 
v. White,* a case reversed because of instruc- 
tional error, the Court’s opinion, written by 
Judge Ferguson, never questioned the suffi- 
ciency of a specification alleging false swearing 
based upon a false sworn statement to an ONI 
agent. 

As previously stated, the Boards of Review 
had ruled on the question of false official state- 
ments in a variety of situations prior to United 
States v. Aronson.? What then was the impact 
of that decision upon Board opinions? It can 
be said that the effect was immediate. Just 
after Aronson, an Army Board considered a case 
involving a conviction of an enlisted man for 
making a false statement concerning his wife 
to a CID agent after he had given similar infor- 
mation in an application for separate rations.** 





48. Id. at 582-83, 31 CMR at 168-69. 

49. Supra note 47. 

50. Supra note 38. 

51. United States v. Whitaker, 13 USCMA 341, 32 CMR 341 (1962). 
52. 14 USCMA 646, 34 CMR 426 (1964). 

53. Supra note 15. 

54, CM 397992, Thomas, 25 CMR 619 (1958). 


In sustaining the conviction in spite of the ac- 
cused’s contention that Aronson dictated rever- 
sal, the Board concluded that, since the accused 
had applied for separate rations he was under 
a duty to account for his wife’s location, which 
was independent of his rights under Article 31. 
Accordingly, the accused could refuse to make a 
statement under the protection of Article 31, or 
he could speak, in which case he would be acting 
in accordance with the legal obligation to ac- 
count for his wife’s location. This, the Board 
maintained, was precisely the same principle 
which had been expressed in Aronson. Never- 
theless, the Court of Military Appeals reversed 
the Board’s decision shortly thereafter on the 
ground that, although the statements in the ac- 
cused’s application were official and subject to 
prosecution, his statements to the investigating 
agent were not. The Court cited its opinions 
in Aronson and United States v. Geib ** as au- 
thority for its holding. 

A Navy Board of Review took an entirely 
different approach from its Army counterpart in 
a case in which a Marine sergeant was convicted 
of false statements made to his commanding 
officer during an interview concerning indebt- 
edness.’ No assignment of error was made to 
the Board as to this particular charge, but the 
Board itself raised the issue of officiality prior 
to considering the assigned errors. The Board 
recognized that there was no question as to the 
officiality of the interview from the Govern- 
ment’s point of view since the Marine Corps 
Manual required that action.*® However, it 
could find no requirement that the accused fur- 
nish any information regarding his indebted- 
ness. Therefore, it concluded that the inter- 
view had no officiality as to the accused and his 
statement was not official within the meaning of 
Article 107. The Board’s action clearly re- 
flected that it was based entirely on the Aron- 
son decision. 

Since these two cases, there have been few 
Board of Review decisions regarding the precise 
issue under consideration. The reason for this 
lack of cases has probably been due to a reluc- 
tance on the part of military authorities to 
charge this offense in light of the confusing 
status of decisional law. However, one Coast 
Guard opinion requires further analysis. In 
that case the accused was charged with violation 
of Article 134 for making a false statement to 
his commanding officer at mast.®® Although he 


55. Supra note 30. 

56. Supra note 27. 

57. NCM 57 02549, Colby, 25 CMR 727 (1958). 

58. MARCORMAN, pars. 15200, 15201. 

59. CGCMS 21032, Harbaugh, 28 CMR 711 (1959). 





214-309—66—— -2 


was convicted upon a plea of guilty, it was con- 
tended before the Board of Review that an un- 
sworn false statement was not an offense under 
Article 134; that it was either a violation of 
Article 107 or nothing; and that, if a violation 
of Article 107, it had to be dismissed on the basis 
of the Aronson line of decisions. In rejecting 
this contention, the Board distinguished the line 
of cases cited by the accused on the ground that 
all of those cases involved criminal investigation 
carried on as a prelude to court-martial, whereas 
the case before it pertained to an independent 
proceeding, an end in itself and not the means to 
an end. It pointed out that, under Article 15, 
UCMJ,® a commanding officer has the duty to 
personally hear an accused and fix punishment 
for minor offenses and his statutory function 
and position gives him the right to question an 
accused. The accused could have remained si- 
lent under Article 31 but, once he chose to speak, 
he was bound to tell the truth. Therefore, the 
Board held that the statement was official, hav- 
ing been made at a statutory proceeding con- 
cerning a matter to be completed at that hearing 
and to an officer whose function was to conclude 
those proceedings. Furthermore, the Board in- 
dicated that the specification could also be sus- 
tained on the authority of United States v. 
Reams “ in light of the accused’s plea of guilty. 
This unusual decision was never appealed to the 
Court of Military Appeals, undoubtedly as the 
result of the Board’s disapproval of the bad con- 
duct discharge adjudged at trial. Consequently, 
it remains as decisional law, although of dubious 
value when compared with existing Court of 
Military Appeals decisions. 

Despite the limited number of Board decisions 
on this question, it is apparent from the previ- 
ously cited cases that the Court of Military Ap- 
peals has created considerable confusion among 
the Boards of Review in regard to Article 107. 
Certainly, if the Boards have taken such widely 
divergent views of “officiality” for the purposes 
of Article 107 as those set forth in the three cases 
outlined above, there can be little question that 
those authorities involved in the administration 
of military justice at the command level must be 
perplexed regarding the proper scope and effect 
of the Article. To try to reconcile these diver- 
gent opinions and the validity of the Court of 
Military Appeals holdings which prompted 
them, it is considered necessary to go beyond the 
Court of Military Appeals and Board of Review 
decisions. 

As previously indicated, the early Court of 


60. 10 U.S.C. 815. 
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Military Appeals decisions held that Article 107 
was the Uniform Code of Military Justice equiv- 
alent of 18 U.S.C. 1001. To determine the scope 
of that Article the Court looked to federal cases 
concerning the applicability of the federal stat- 
ute and decided that the purpose of Article 107 
was the same as the construction given 18 


U.S.C. 1001 by federal courts. Particularly in 
its key decision of United States v. Aronson, 
one finds the Court carefully considering federal 
decisions. Perusal of the federal cases cited in 
that opinion clearly indicates their effect upon 
the precise holding in Aronson and, more im- 
portantly, the Court’s dicta which formed the 
basis for later decisions regarding Article 107. 

The Court of Military Appeals immediately 
recognized that there was a division of opinion 
among federal courts as to the scope of 18 U.S.C. 
1001. On one hand, there was United States v. 
Levin® and United States v. Stark ** which 
limited the application of the statute on the dif- 
ferent grounds previously discussed. On the 
other hand, Marzani v. United States, Cohen v. 
United States,** and United States v. Silver ® 
interpreted the statute more broadly. Despite 
the fact that the Court of Military Appeals up- 
held the conviction in Aronson on the basis of the 
latter cases, it is apparent that the Levin case 
had a distinct influence on the Court. This is 
clearly shown by the fact that the precise hold- 
ing in Levin was adopted by the Court of Mili- 
tary Appeals in its dicta to the effect that a state- 
ment given by a suspect in a criminal investiga. 
tion would not be official if there was no duty or 
obligation on his part to do so. 

Although the Court of Military Appeals has 
consistently adhered to this test in its later hold- 
ings, the decision in United States v. Levin, as 
complemented by United States v. Stark, has 
not received widespread approval in subsequent 
cases in the federal courts. The decisions in 
these cases were cited as the correct interpreta- 
tion of the federal statute in United States v. 
Davey, United States v. Philippe,® and Pater- 
nostro v. United States.”° However, the ration- 
ale of Levin and Stark was categorically re- 
jected in United States v. McCue," Knowles v. 
United States,** United States v. Van Valken- 

<3. 
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66. 
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68. 
69. 


70. 
71. 
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burg,” Brandow v. United States, and United 
States v. Citron,> most of which involved sub- 
stantially similar fact situations to those in 
Levin and Stark. Additionally, it must be noted 
that the opinions in Davey ** and Philippe™ 
were not adopted in the McCue case,’* a decision 
by the Second Circuit Court of Appeals, which 
practically destroys them as reliable precedents 
and leaves Paternostro v. United States *° as the 
only recent case adhering to the principles of 
Levin and Stark. These later decisions clearly 
manifest that the holdings in Levin and Stark 
were isolated and do not represent the prevailing 
and consistent opinion concerning the scope of 
the federal statute. This, in effect, casts doubt 
upon the reliability of the Court of Military Ap- 
peals decisions based on the Levin rationale 
which has been so often and emphatically re- 
jected in later federal decisions. 

Analysis of the Court of Military Appeals de- 
cisions construing Article 107 makes it apparent 
that the Court’s basic purpose in its holdings has 
been to insure that the threat of prosecution for 
violation of that Code provision could not be 
used to coerce confessions from criminal sus- 
pects. It is considered that the Court’s addi- 
tional pronouncement that false statements 
could not pervert the Government’s criminal 
investigative function merely served to bolster 
its holding that a statement would not be official 
in the criminal investigative situation unless the 
accused was under a duty to speak. However, 
it is equally apparent that the Court never con- 
sidered the Pandora’s box opened by its sweep- 
ing language upon the broader question of false 
statements made in instances not involving 
criminal investigation. It may well be that the 
Court has never intended that its rulings should 
go beyond the criminal investigative situation. 
The language in the majority opinion in United 
States v. Davis *° seems to suggest something to 
this effect. Additionally, the Court’s decisions 
in United States v. Reams ** and United States 
v. Daggett ** appear to be attempts to lessen the 
impact of the broad holding in the Aronson 
case,** as do the opinions in United States v. 
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PLANNING PERSONAL AFFAIRS WITHIN THE 
GENERAL TAX FRAMEWORK 


LIEUTENANT COMMANDER C. PAUL AKE, USN* 


In coping with the variety of taxes confronting the average service- 
man, nothing takes the place of planning. Carefully considering the 
tax ramifications of proposed action may result in substantial savings 
to the serviceman or his estate. Lieutenant Commander Ake discusses 
the protection of the Soldiers’ and Sailors’ Civil Relief Act as it applies 
to the tax situation of the serviceman. He examines particular tax 
problems with regard to personal property, automobiles, house trailers 


and insurance policies. 


F THERE IS one phrase appearing in this 
article which will be new to no reader it is 
the familiar comment that nothing is certain but 
death and taxes. Although almost everyone 
realizes that he is subject to a tax on his income, 
not all persons are aware of the consequences 
of taxes in other fields, such as personal property 
taxes, death taxes, etc. Furthermore, the plan- 
ning of personal affairs in these fields is particu- 
larly important if unnecessary taxes are to be 
avoided. For example, the manner in which 
an automobile is registered may have no prac- 
tical effect on a serviceman’s use and enjoy- 
ment of it, but may make a difference of hun- 
dreds of dollars in the amount of taxes he will 
pay on it over its lifetime. It is the purpose of 
this article to discuss several situations of tax 
significance which may be of interest to naval 
personnel in the planning of their personal 
affairs. 


PROPERTY TAXES IN GENERAL 


Real property is land and whatever is erected 
upon it or affixed to it.1 Personal property is all 
the property you own other than real property.’ 
Personal property is divisible into tangible and 
intangible property. Tangible personal property 
is that which can be seen, weighed, measured, 
and estimated by the physical senses, such as 
furniture, automobiles, jewelry, etc.? Intangible 
personal property is that which has no intrinsic 
*Lieutenant Commander Ake is the Head of the General Tax Branch 

in the Civil Law Division of the Office of the Judge Advocate Gen- 
eral. He received his B.S. degree from Villanova University in 1955 
and the degree of LL.B. from The George Washington University in 
1963. He is a member of the Virginia State Bar and the American 
Bar Association, and has been admitted to practice before the United 
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1. Black, Law Dictionary (3d ed. 1933). 
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marketable value, but which is the representa- 
tive, or evidence, of value, such as certificates of 
stock, bonds, promissory notes, etc.* Servicemen 
do not usually encounter any unique problems in 
taxation of real property, as real property is 
taxed only in the state in which it lies,5 regard- 
less of the location or legal residence of the 
owner. It is in the area of personal property 
taxation that many problems arise. If it were 
not for the protection afforded by a section of 
the Soldiers’ and Sailors’ Civil Relief Act, a 
serviceman might find himself taxed on his per- 
sonal property by two or more states at the same 
time. That section is entitled, “Residence for 
tax purposes”, and reads in part as follows: 


For the purposes of taxation in respect of any person, 
or of his personal property, income, or gross income, 
by any State, Territory, possession, or political sub- 
division of any of the foregoing, or by the District of 
Columbia, such person shall not be deemed to have lost 
a residence or domicile in any State, Territory, pos- 
session, or political subdivision of any of the foregoing 
or in the District of Columbia, solely by reason of 
being absent therefrom in compliance with military 
or naval orders, or to have acquired a residence or 
domicile in, or to have become resident in or a resident 
of, any other State, Territory, possession, or political 
subdivision of any of the foregoing, or the District 
of Columbia, while, and solely by reason of being, so 
absent * * *,° 


At first reading this might seem like a very 
broad and all inclusive exemption from state 
taxation. This, however, is not the case. The 
Act was carefully drafted to avoid granting mili- 
tary personnel unlimited privileges. The Act 


4. Ibid. 

5. CCH State Tax Guide par. 20-000 (Oct. 23, 1962). 

6. 50 Appendix U.S.C. 574 (1). 
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is quite specific in its exemptions, and they must 
be understood in order for a person to plan his 
personal affairs to derive maximum benefit from 
them. 

An important point to note at the outset of 
considering these exemptions is that the Act 
does not give a complete immunity from taxa- 
tion by all states; rather, it saves the sole right 
of taxation to the state of “original residence’. 
Moreover, this is true whether or not that state 
exercises the right and imposes a tax. Depend- 
ing upon how the state taxing statute is drawn, 
and how it is administered, the obligation to 
pay personal property taxes to the state of 
domicile may continue to exist even though the 
personal property is located in another state. 
This is so because the property does not acquire 
a tax situs in the host state® because of the 
Soldiers’ and Sailors’ Civil Relief Act. This 
brings into play the general rule that although a 
state may normally not tax tangible personal 
property beyond its borders, property tempo- 
rarily outside a state may be taxed at the 
domicile of the owner.” The taxable situs of 
intangible personal property is generally the 
domicile of the owner."' Because of the wording 
of some state statutes, or the manner in which 
they are administered, servicemen from some 
states will be exempt from taxation by their 
domicile on their personal property during the 
time the property is out of state. No compre- 
hensive list of such jurisdictions is available, and 
personnel are advised to correspond directly 
with the tax assessor of their domicile, upon 
receipt of a tax bill or questionnaire therefrom, 
to determine whether an exemption may exist 
intheircase. The following sample letter could 
be used for this purpose: 

Dear Sir: 
This letter is to request information concerning a bill 


for personal property taxes for tax year 19 , which 
has been sent to me from your office. 





I am a legal resident of the State of ; : 
and desire to meet all my just tax obligations. However, 
it appears that an exemption may be applicable in my 
present situation. I am on active duty in the (U.S. 
Navy) (U.S. Marine Corps) stationed at ss 
All of my personal property is with me, and has not 


been in the State of - ___. during the tax year to 
which the present bill refers. 














8. Dameron v. Brodhead, 345 U.S. 322 (1953). 
9. The term “host state” will be used in this article to describe a 
state in which a serviceman is present while absent from his 


domicile (legal residence) by virture of military orders. 
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Would you please advise whether, under these circum- 
stances, I am exempt from personal property taxation. 
Sincerely, 


Another important concept which should be 
considered is that the exemptions of the Act 
apply only to a serviceman; his dependents are 
not included. The property which remains 
taxable only by the state of the serviceman’s 
domicile is “his” property.*2 Many taxing ju- 
risdictions apply this exemption literally, with 
the result that property owned by a serviceman 
jointly with another person who is not covered 
by the Act, such as his wife, is considered tax- 
able to the extent of the other person’s interest 
by the host state. This gives rise to another 
situation in which there has not been uniformity 
of application. Some taxing jurisdictions will 
value a wife’s interest in jointly owned property 
as 50%, whereas others will value her interest 
at 100%. 

If personal property is used in a trade or bus- 
iness in the host state (a practice commonly 
known as “moonlighting”), a provision of the 
Act permits taxation by the host state.1* The 
use of a serviceman’s automobile by his wife as 
transportation to and from a place of employ- 
ment does not, however, constitute its use in a 
trade or business.** 

The principles discussed so far apply to per- 
sonal prope:ty in general. There are two types 
of personal property in which there are addi- 
tional factors to be considered, and those are 
automobiles and house trailers. 


AUTOMOBILES 


The Soldiers’ and Sailors’ Civil Relief Act 
contains a special treatment of the status of 
automobiles: 


When used in this section, (a) the term “personal 
property” shall include tangible and intangible prop- 
erty (including motor vehicles), and (b) the term 
“taxation” shall include but not be limited to licenses, 
fees, or excises imposed in respect to motor vehicles 
or the use thereof: Provided, That the license, fee, or 
excise required by the State, Territory, possession or 
District of Columbia of which the person is a resident 
or in which he is domiciled has been paid.” 


The effect of this section may perhaps best 
be illustrated by example. In the case of items 





12. Supra note 6. 

13. “* * * nothing contained in this section shall prevent taxation 
by any State * * * in respect of personal property used in or 
arising from a trade or business, if it otherwise has jurisdiction.” 
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14. Christian v. Strange, 96 Ariz. 106, 392 P. 2d 575 (1964). 
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of personal property such as household furni- 
ture, it is not necessary that a serviceman have 
paid the personal property tax in his domicile 
in order to secure exemption from a like taxa- 
tion in the host state.** If the item of personal 
property is an automobile, however, he must 
have paid the license, fee, or excise of his 
domicile in order to secure protection from the 
motor vehicle licenses, fees, or excises imposed 
by the host state. This is so even if the domicile 
would not require registration by virtue of the 
serviceman being out of state.*7 The practical 
effect is that a serviceman has the option of 
registering his automobile in either his domicile 
or the host state. 

Suppose that the serviceman chooses the host 
state. The most immediate and obvious advant- 
age of this is convenience—particularly when 
purchasing a new car. However, there are sev- 
eral problems which may arise. First of all, 
by buying the state license tag, he may subject 
himself to the requirement of purchasing any li- 
cense tag which the city or county of his host 
state demands.'* In addition, although such 
registration will not of itself make him a dom- 
iciliary of the host state, it deprives him of one 
of the items which states use to evaluate his 
claim of domicile elsewhere, i.e., registration of 
his automobile in his domicile. He may thus 
find it more difficult to substantiate his claim 
of exemption from personal property taxation 
on his automobile and other personal property 
which the host state may be prompted to assert 
as a result of this registration. Of course, his 
automobile will still be subject to personal prop- 
erty taxation only in his domicile.’® Also, if he 
is transferred to duty in another state other 
than his domicile, he may not be permitted by 
that state to maintain the registration of his 
former host state. He may thus be put to the 
inconvenience and possible additional expense 
of changing registrations in the middle of the 
year. He may also be required to obtain a 
driver’s license from the host state if he regis- 
ters his automobile there. 

Finally, at such time as he returns to his domi- 
cile, either by reason of retirement, discharge, 
or assignment there, he will have to obtain the 
registration of that state. If that state has a 
use tax, he may find himself in the situation of 
being required to pay a use tax on the vehicle 
to obtain registration in his domicile, whether or 
16, 
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not he has previously paid a sales or use tax to 
the state in which the vehicle was purchased.”° 
As the treatment of this situation varies with in- 
dividual states, a determination of the tax con- 
sequences upon registration in the domicile 
should be sought from that state before register- 
ing the vehicle in the host state if there is a possi- 
bility that he may be returning to his domicile 
with the same vehicle. A list of addresses of 
state motor vehicle offices is maintained at all 
Navy legal assistance offices. 

Now let us examine some of the relative 
merits of registration in the state of domicile. 
On the plus side, this will give the serviceman 
a strong point to substantiate his claim of domi- 
cile there if the host state requires him to prove 
that he is entitled to exemption from their tax- 
ation. It also relieves him of the inconvenience 
of changing his registration each time he is 
transferred to a new host state. On the other 
side of the coin, the registration fees of his domi- 
cile may be substantially greater than that of the 
host state (another point which can be checked 
with the legal assistance office). In addition, he 
may have to pay the use tax, if any, imposed by 
his domicile, even though he never brings the 
automobile into the state. This is another point 
on which there is no uniformity, and which can 
be determined by correspondence with the state 
of domicile. 

It is possible that the serviceman may not have 
the option of registration in his domicile. In 
Colorado, Delaware and Hawaii, it is a require- 
ment that a car be within the state before its ini- 
tial registration. Alaska will initially register 
only new cars outside the state. Connecticut re- 
quires inspection of a used vehicle before regis- 
tration. In the District of Columbia, new or 
used foreign cars and American cars from non- 
title states cannot be registered before entry.*! 
In some of these states it may be possible for a 
serviceman to secure an exemption upon individ- 
ual application. It should also be kept in mind, 
however, that if the automobile is jointly owned 
by the serviceman and his wife (or another per- 
son not entitled to the protection of the Soldiers’ 
and Sailors’ Civil Relief Act) the interest of the 
other person is sufficient for the host state to 
compel registration there. 





20. A sales tax is imposed upon or measured by sales. A use tax, 
or compensating tax, is designed to supplement a sales tax and 
is usually levied on the storage, use or consumption in the state 
of tangible personal property other than property upon which the 
sales tax has been paid. CCH State Tax Guide par. 60-000 
(Jan. 29, 1963). 

Digest of Motor Laws, American Automobile Association (33d 
ed. 1966). 
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It can thus be readily seen that there is no 
simple answer to the question of where an auto- 
mobile should be registered. The important 
thing is to consider the pros and cons and iron 


out anticipated difficulties before making the 
decision. 


HOUSE TRAILERS 


Ownership of a trailer involves all the con- 
siderations of personal property in general, and 
presents some new taxing twists. In addition 
to its identity as an item of personal property, 
it may be treated as a motor vehicle subject to 
state motor vehicle registration requirements. 
In a few states, a house trailer is treated as real 
property. 

The greatest significance of a house trailer 
being taxed as real property is that such a clas- 
sification would remove it from the protection 
of the Soldiers’ and Sailors’ Civil Relief Act 
(which, as previously mentioned, does not ex- 
tend to real property). There is little doubt that 
a state may reasonably classify a house trailer 
as real property in some situations, such as 
where a person places a trailer firmly and per- 
manently upon a foundation on his own prop- 
erty. It seems just as clear that there are other 
situations in which it would be entirely unrea- 
sonable for a trailer to be classified as real prop- 
erty, as when it is in transit over the highways. 
Between these two extremes lies a grey area 
which will probably not be illuminated until 
there has been litigation. The Pennsylvania 
statute lies in this area. Under that statute, 
house trailers are classified as real property if 
they are “* * * permanently attached to land 
or connected with water, gas, electric or sewage 
facilities. * * *”’*? A law which would de- 
prive a serviceman of his protection under the 
Soldiers’ and Sailors’ Civil Relief Act at the in- 
stant he engages his electrical connections may 
have to face a court test if so applied. 

In situations in which a house trailer is clas- 
sified as a motor vehicle, the same requirement 
as to registration would be applicable as dis- 
cussed above under the heading of automobiles. 
Even in such a situation, however, a failure to 
comply with the registration requirements of 
the state of domicile would entitle the host state 
only to exact motor vehicle taxes qualifying as 
licenses, fees, or excises. The host state could 
not, for example, exact an ad valorem tax as 
well.” 





22. Pa. Stat. Ann. tit. 72, sec. 5020-201 (1950). 
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PROVING YOUR DOMICILE 


As you can see from the foregoing, it may be 
quite important to you to be able to prove that 
you are a domiciliary of another state in order 
to avoid taxation by the host state. As you are 
residing in the host state, the taxing authorities 
there will presume that you are subject to their 
taxes. The burden is placed on you to prove 
that you are entitled to the exemption.“ You 
may be almost assured of success if you can show 
that (1) you vote in your domicile, (2) you 
pay any income or other tax imposed by your 
domicile, and (3) you register your automobile 
in your domicile. Absence of any one of these 
will not necessarily be fatal to your cause, but 
it may have a weakening effect. You can also 
get into difficulty if you have done anything in- 
consistent with maintaining your original 
domicile, such as voting in another state or pay- 
ing income taxes to another state. You may be 
asked by your host state to complete a compre- 
hensive questionnaire to substantiate your 
claim of exemption, and inconsistencies in your 
conduct will be readily apparent. The answers 
supplied by you can easily be verified through 
the exchange of information agreements in 
effect between the Federal Government and 
most states. 

Being able to prove your domicile is becoming 
more important each year as the states are ex- 
panding their search for new sources of revenue. 
Cases have been reported in which application 
by a dependent child for admission to a state 
university has resulted in a check by the uni- 
versity with the tax department of the state 
to verify that the parent is in good standing as 
a taxpayer. 


HOW SHOULD PROPERTY BE OWNED? 


The question of who should be the owner of 
your personal property is another one to which 
there is no ready answer which will be applicable 
in all cases. The decision should be based not 
only on a consideration of the personal property’ 
tax aspects, but also on a consideration of the 
laws governing succession of personal property 
at death and death taxes. 

If personal property taxes during life are the 
only, or the primary, factor of importance in a 
particular situation, the factor of convenience 
might well dictate that all personal property be 
owned by the serviceman individually. As 
already noted, if an automobile is owned jointly 
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by the serviceman and his wife, it will be subject 
to the motor vehicle registration requirements 
of the host state, and the serviceman as well as 
his wife may be required to obtain a driver’s 
license from the host state. Individual owner- 
ship by the serviceman can avoid such incon- 
veniences. Such individual ownership may also 
result in a significant dollars and cents savings 
if the personal property taxes imposed by the 
domicile are relatively small, or if the domicile 
does not tax a serviceman’s personal property 
which is out of state. 

Notwithstanding the convenience and possible 
property tax advantages of individual owner- 
ship by the serviceman, other factors relating to 
the passage of title at death, and the amount of 
death taxes due, may prompt some persons to 
own property jointly, or in some cases, even to 
place title in the wife alone. An article en- 
titled, “Death Taxes and Estate Planning’’, by 
Captain Jerry R. Siefert, USN, appears in the 
January, 1964 edition of the JAG JOURNAL. 
It.is not intended to review here all the factors 
contained in that excellent and comprehensive 
article. Thereare, however, a few specific ques- 
tions of property ownership which lend them- 
selves to a more expanded coverage. 


SUCCESSION TO TITLE 


Title to property which is owned by a service- 
man individually must pass through his will, 
or by the laws of intestate succession, to his 
survivors, whereas jointly owned property 
passes automatically by operation of law to the 
surviving owner (or owners) upon the death of 
one joint owner.” Thus, in the case of auto- 
mobiles, shares of stock, etc., which are jointly 
owned, the widow should have little or no diffi- 
culty in having such items re-registered in her 
own name only, and thereafter being able to 
treat them as her own property. On the other 
hand, if such items have been held in the name of 
the serviceman only, the widow could probably 
not get a clear title to them until after the estate 
had been settled, which can be a protracted proc- 
ess, sometimes extending over several years. 
Of course, there may be no option as to who will 
own the property in some cases. If an auto- 
mobile is to be financed, for example, the lend- 
ing institution may insist on title being held 
jointly by husband and wife. A compromise 
may be possible if the lender is willing to accept 
the joint liability of husband and wife on the 
note, while permitting title to be taken in the 
name of the husband alone. 





25. 20 AM. JUR. 2d, Cotenancy and Joint Ownership, § 3. 


There is also the possibility of having the 
property owned by the wife only. This would 
leave her clear title in event of the husband’s 
death, and would keep the property out of the 
husband’s estate for Federal Estate and state 
inheritance tax purposes. It would, however, 
result in such property being fully subject to 
personal property tax by the host state during 
her lifetime, and would be fully includable in 
her estate if she should die first. If domestic 
difficulties should arise, the disastrous conse- 
quences possible to the husband from such an 
arrangement are fairly obvious. For these 
reasons, Many servicemen (in common with 
husbands in general) shy away from ownership 
of personal property by their wives only. 


INSURANCE POLICIES 


Insurance policies on the life of the husband 
are unique in that their ownership by the wife 
can result in a substantial estate tax savings if 
the husband dies first, with a relatively small 
estate tax burden if the wife should die first, 
and at the same time provide minimal possibili- 
ties of injury to the husband in event of domestic 
disharmony. 

Most states do not place an inheritance tax 
on insurance proceeds payable to named bene- 
ficiaries. For federal estate tax purposes, 
however, proceeds of insurance, even though 
payable to named beneficiaries (such as the 
wife) are inclvdable in the estate of a decedent 
if at his death he possessed any “incidents of 
ownership” in them.”* These incidents include 
the right to change the beneficiary, the right to 
borrow on the policy, the right to surrender it 
for its cash value, and soforth. The typical life 
insurance policy may give all or some of these 
rights to the person who is the named insured. 
These rights, like other property, can be given 
away to your wife (or to anyone else). Such 
a transfer does constitute a gift to the donee, 
subject to the Federal gift tax laws, and any 
applicable state gift tax laws. However, the 
value of the gift is not the face of the policy, but 
rather the cost of replacing the policy on the 
date of the gift. When not otherwise readily 
ascertainable, this value may be approximated 
by a computation involving the “interpolated 
terminal reserve” of the policy.2® This infor- 
mation as to the value of the policy for gift tax 
purposes is normally provided by the insurance 
company, so it is not necessary to become in- 
volved with the details of its computation. 





26. 2 CCH Fed. Est. & Gift Tax Rep., par. 7303 (Sept. 1958). 
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The value computed will normally be somewhat 
higher than the cash surrender value of the 
policy. 

In most cases assignments can be made in 
such a way as to take full advantage of the 
$3,000 annual exclusion, and $30,000 lifetime 
exemption, under the Federal gift tax laws, with 
the result that no federal gift tax will be due.” 
The payment of the annual premiums thereafter 
by the insured will constitute a gift to the donee, 
but should be well within the $3,000 annual 
exclusion. There may be a small amount of 
gift tax due in some states on such a transfer. 

When the decision has been made to place the 
incidents of ownership of insurance policies on 
the life of the husband in the wife, a written 
assignment, to be approved by the home office 
of the insurance company, is almost always re- 
quired. This may be true even if the wife has 
made the purchase of the policy and is paying 
the premiums from her independent funds, as 
some life insurance policies by their own terms 
place some of the incidents of ownership in the 
named insured regardless of who has purchased 
the policy. The assignment is made in writing 
on a form provided by the company. An assign- 
ment will be necessary even when purchasing 
flight insurance.*° If insurance is purchased at 
a coin operated machine, an assignment form 
may be obtained from the insurance desk which 
is almost always located in lobbies of airline 
terminals. Where no form is available, use of 
the following language may result in an effec- 
tive transfer: 


I hereby assign, transfer and set over unto_____——_ 
—_______, all right, title and interest which I pos- 
sess in policy # issued by __ ——— 
including any and all benefits due me thereunder. 

EE ls 














(Signature) : 


By making such an assignment, the husband 
does deprive himself of the opportunity to pledge 
the policy for a loan, or surrender it for cash. 
The donee wife, however, may perform these 
functions. Should the wife die first, the policy 
would be included in her estate at its then cur- 
rent value which is computed as described above 
for the computation of gift value.** If domestic 
difficulties should arise, the cash surrender value 
could be a total loss to the husband, but he would 
not be obligated to continue paying the premi- 
ums. He might, however, find it somewhat dis- 





29. For a full discussion see Siefert, Death Taxes and Estate Plan- 
ning, 18 JAG J. 207 (Jan. 1964). 
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turbing to have a policy on his life being main- 
tained by an estranged wife. 


RETIRED SERVICEMAN’S FAMILY 
PROTECTION PLAN 


The Retired Serviceman’s Family Protection 
Plan,*? formerly known as the Contingency Op- 
tion Act, has for many years been included in 
the gross estate of a deceased serviceman.** The 
amount included was the entire present value 
of the annuity payable to the widow, child, or 
children of the deceased retired member. How- 
ever, effective with estates of decedents dying 
after 31 December 1965, the entire amount of 
the annuity is in most cases excluded from the 
gross estate for Federal Estate Tax purposes.** 
An exception is found in some situations where a 
retired person is not entitled to retired pay or 
retainer pay, and is required to make deposit in 
the Treasury of the amounts that otherwise 
would have been deducted from his pay to pro- 
vide the annuity.** This new and favorable tax 
treatment may prompt eligible servicemen on 
active duty who chose not to elect an annuity 
because of the former unfavorable treatment to 
reconsider their election. An election may be 
changed if made not less than three years before 
the first day for which retired or retainer pay 
is granted.*¢ 

CONCLUSION 


At this point the reader may feel that he has 
been presented with many more problems than 
answers. If so, this article has accomplished 
its purpose, for it is intended only to point out 
the areas in which an individual decision must 
be made by each person. Further information 
and assistance for individual cases are available 
from any Navy Law Specialist or from a private 
attorney. However, in each case the decision 
must ultimately turn upon the resolution by the 
individual himself of the advantages and dis- 
advantages of the alternatives available to him, 
based in the final analysis on his own personal 
preference. Although the tax aspects should be 
given consideration, sight must not be lost of the 
effect on the use and enjoyment of property un- 
der tax saving alternatives. When personal af- 
fairs are being planned, the most important 
thing is not how much taxes can be saved, but 


rather the ability to use and enjoy property now 
owned. 





32. 10 U.S.C., Chap. 73 (1956). 
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Bull. 1959-2, 33. 

34, P.L. 89-365, 80 Stat. 32 (1966). 
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RULES OF THE ROAD 


THE LEGAL INTERPRETATIONS OF “RISK OF 
COLLISION” 


LIEUTENANT COMMANDER RICHARD J. McCARTHY, USN* 


“Allowing oneself unnecessarily to come to close quarters is the 


greatest single cause of collisions at present.” 


This quote sums up 


Lieutenant Commander McCarthy’s concern with the duties of ves- 
sels which are approaching each other so as to involve risk of col- 
lision. In expressing this concern, he discusses statistics on collisions 
and violations of Rules of the Road; the history of the term “risk of 
collision”; and judicial interpretation of that term by British and 


American courts. 


He 


concludes that the mere possibility of collision 


brings the rule into operation and that this is one of the keys to pre- 
vention of collisions at sea. 


HEN THE FIRST two mariners set out 

to sea in their respective vessels marine 
collisions became a distinct possibility. As the 
number of vessels plying the waters of the world 
increased, the possibility became a probability. 
Today, collisions at sea are a stark reality, and 
the incidence of marine collisions is steadily in- 
creasing. During the year 1962, there was a 
total of 1818 ships in collision.’ 

Based upon the twin realities of the total 
number of ships engaged in waterborne com- 
merce, and the fact that they are operated by 
men who are subject to human errors and frail- 
ties, it is not likely that collisions can be 
eliminated altogether. However, the ever- 
increasing number of collisions should be, and 
is, of grave concern to all mariners. 

In the search for new ways and means to 
reduce the number of collisions at sea the advent 
of radar and its development as an aid to naviga- 
tion has been the single most significant techni- 
cal development since World War II. Since 
that time, radar has done a great deal towards 
lightening the burdens of those who are respon- 
sible for the safety of ships at sea. However, in 
spite of radar’s much-heralded introduction as 
an aid to navigation, the number of collisions 
between vessels has steadily increased, and even 
increased in frequency with the number of radar 





*Lieutenant Commander McCarthy is presently assigned to the 
Admiralty Division of the Office of the Judge Advocate General. He 
received his B.A. and LL.B. degrees from the University of Buffalo. 
He is a member of the New York State Bar. 
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sets in use. Indeed, this navigational aid has, 
in some cases, been characterized as the villain, 
giving birth to the phrase “radar-assisted col- 
lisions”.2 As a matter of statistical fact, in 
almost every collision case involving radar 
which was investigated by the U. S. Coast 
Guard, one conclusion that repeatedly appeared 
was that the improper use of radar or improper 
interpretation of the information provided by 
the radar was a major contribution to the 
disaster. Indeed, it may be stated that this is 
the primary conclusion that is reached in almost 
all collisions in which one or more of the vessels 
involved was equipped and operating its radar.* 
For those interested in the legal aspects of radar 
in collision cases, two recently published articles 
are worthy of note and recommended to those 
wishing a more detailed study of this problem.‘ 

However, it is not the purpose of this article 
to discuss in detail the legal effect of radar in 
marine collisions. It is mentioned only to em- 
phasize that much more has yet to be done in 
order that the full potential of radar, as a navi- 
gational aid in reducing collisions, can be re- 
alized. The history of the development of the 
present international regulations for the pre- 
vention of collisions at sea clearly indicates that 
changes to the regulations have been slow to 





2. Wright, Radar Assisted Collisions, Marine News, Dec. 1959, p. 16; 
see also Judge Medina’s opinion in Polarus S.S. Co. v. The 
T/S Sandefjord, 236 F. 2d 270 (2d Cir. 1956) ; 1956 A.M.C. 1779. 
Afran Trans. Co. v. M/T BERGECHIEF, 274 F. 2d 469 (2d 
Cir. 1960) ; 1960 A.M.C. 1380. 

Healy, Radar Decisi Re. ined, 18 JAG J. 233 (Feb.-Mar. 
1964); Wylie, Legal Aspects of Radar and Collision, Jour. Inst. 
Nav., Apr. 1965, p. 203. 
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evolve. 
the fact that radar has been available as a navi- 
gational aid since the end of World War II, it 
wasn’t until the 1960 Safety of Life at Sea Con- 
ference in London that radar was, for the first 
time, directly considered in the framing of the 


One has only to note that in spite of 


new regulations. This slowness to change is 
not unexpected in view of the number of coun- 
tries attending these conferences and the diffi- 
culty this poses in achieving the necessary una- 
nimity to effect a change in the regulations. 
Therefore, in view of these factors, it should be 
fairly clear that despite any new methods or 
theories which might conceivably reduce the 
number of marine collisions, the present regula- 
tions for the prevention of collisions at sea will 
be the governing rules for some time to come. 
Accepting this basic premise, it necessarily fol- 
lows that it is only through the rigid adherence 
to these regulations, by all mariners, that there 
will be any significant reduction in the number 
of collisions at sea. Therefore, all mariners must 
assiduously renew their knowledge of these reg- 
ulations and become thoroughly familiar with 
the navigational guidelines they set forth, if the 
incidence of marine collisions is to be reduced. 
This renewal of knowledge of the regulations is 
no less applicable to the U.S. Navy than it is to 
merchant seamen. Indeed, the increased tempo 
of fleet operations due to the present state of 
international relations requires an even greater 
awareness of these regulations on the part of 
the operating forces of the Navy. Specific pro- 
posals have previously been put forth with re- 
gard to the continuing education of the line naval 
officer in the rules of the road.° 

In an endeavor to assist in this continuing ed- 
ucation, it is the purpose of this article to ex- 
amine one aspect of the regulations for the pre- 
vention of collisions at sea. However, a frame 
of reference must first be established. This dis- 
cussion of one aspect of the regulations will be 
confined to the legal interpretations of the per- 
tinent regulations, as evidenced by the decisions 
of admiralty courts in England and the United 
States. Since the ultimate determination of ad- 
herence to regulations rests with the admiralty 
courts, it is considered that an appreciation of 
the legal interpretations of these courts will not 
only serve to highlight some of the regulations 
but, it is hoped, will also provide some guidelines 
for those charged with the responsibility of op- 
erating naval vessels. 

The International Regulations for Preventing 
Collisions at Sea (commonly called the Inter- 
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national Rules of the Road) have as their pri- 
mary purpose the prevention of collisions be- 
tween vessels. Part D of these rules of the road 
is called the Steering and Sailing Rules, and 
encompasses Rules 17 through 27.° Rules 17 
and 18 prescribe the duties of vessels which are 
approaching each other in certain situations “‘so 
as to involve risk of collision”. These situations 
are generally referred to as the crossing or meet- 
ing of one vessel by another. The phrase “risk 
of collision” is the aspect of these particular 
rules of the road to which this article is devoted. 

In order to appreciate the importance of this 
phrase in the application of the rules of the road 
in a given situation, it is considered that addi- 
tional collision statistics might be of significant 
value. In 1960 the U.S. Coast Guard conducted 
a comprehensive analysis of 199 collisions which 
were within their jurisdiction.‘ A part of this 
analysis was to determine the applicable rule 
of the road that either vessel may have violated 
and which was the sole, or contributing, cause of 
the collision. In this regard it must be noted 
that the rules which were found to have been 
violated were Inland Rules. However, the 
specific Inland Rules violated are considered to 
be sufficiently similar to the comparable Inter- 
national Rules to be of value in this context. The 
study revealed that Article 18 of the Inland 
Rules (the meeting situation comparable to Rule 
18 of the International Rules of the Road) was 
the most frequently violated, with 105 viola- 
tions. Article 19 (the crossing situation com- 
parable to Rule 19. of the International Rules) 
was violated a total of 13 times. The violation 
of Article 18 accounted for approximately 30 
percent of all violations of the Inland Rules. It 
is significant to note that the Coast Guard study 
group commenting on the statistics concerning 
the specific violations of the Rules of the Road 
stated: “There appears to be a marked disin- 
clination to adhere fully to the established con- 
ventions for avoiding collisions”.* These statis- 
tics, although drawn from a selective number of 
collisions, are considered to be indicative of the 
overall violations of the rules of the road, both 
Inland and International. It is not, however, 
the statistics, or the conclusions to be drawn 
therefrom, that are considered to be of prime 
importance in terms of the emphasis of this 
article. The important factor in the meeting 





6. Part D, revision of the International Rules of the Road, effective 
Sep. 1, 1965, TIAS 5780, 33 U.S.C. 1061, et seq., Pub. Law 88-131, 
section 1, 77 Stat. 194, Sep. 24, 1963. 

7. A Statistical Analysis of Selected Marine Collisions occurring 
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and crossing rules, both International and In- 
land, is that they contain the yardstick by which 
the rule becomes operative on the mariner con- 
cerned. This yardstick is the phrase “so as to 
involve risk of collision”. If all mariners fully 
appreciated the legal meaning of this phrase, a 
more timely execution of the positive mandate 
of the particular rule of the road would be taken, 
and the result would be a diminution in the 
number of collisions attributable to the viola- 
tions of these rules. The significance of a more 
timely execution of the requirements of these 
rules, in a situation which involves “risk of col- 
ision”, is strikingly apparent when one con- 
siders the statement made by a noted authority 
in maritime matters when he stated that allow- 
ing oneself unnecessarily to come to close quar- 
ters was the greatest single cause of collisions at 
present.°® 

Consider also the statement of the former 
Captain of H. M. Navigation School, in terms 
of the early ascertainment of “risk of collision” 
and the importance of timely action thereon, 
when he said, ‘“‘Collisions occur when people try 
to go on and forget the possibility of stopping. 
Everything might seem to be going well until 
the other ship does something which creates a 
risk of collision suddenly at very close quarters. 
[I] would say that even though there is nothing 
in the rules to tell you to do it, one ought to make 
an alteration of, say, four or five degrees at a 
range of about ten miles so as to avoid getting 
into a situation where a risk of collision exists. 
[I] have looked through a great many cases of 
collisions and there seemed to [me] very few 
where somebody had not disobeyed the present 
Collision Regulations, either through negli- 
gence or ignorance.”’ ?° 

In order to fully appreciate the legal meaning 
of “risk of collision”, the history and develop- 
ment of the phrase is of vital importance. The 
phrase can be traced to the beginnings of the 
development of the international rules for the 
prevention of collisions at sea. 

The practice of seamen had established rules 
of the road long before they were formalized into 
regulations by any country. In the Earl War- 
wick’s Sailing Directions of 1645 and the Duke 
of York’s Sailing Directions of 1670 captains 
were instructed not to take the wind of the ad- 
miral. The rules which had evolved from the 
practice of seamen, and which provided the basic 
foundation of the regulations now in force, were 
well established by custom, and formed part of 
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the general maritime law administered by the 
admiralty courts of England.*! These rules were 
first set forth in writing and promulgated by 
the London Trinity House in 1840.12 They had 
no statutory authority, nor were they rules of 
law, but were authoritative evidence of what 
seamen ought to do in circumstances in which 
the rules were applicable. It is interesting to 
note that these Trinity House Rules contained 
the following provision relating to steamships: 

When steam vessels on different courses must unavoid- 

ably or necessarily cross so near that by continuing 

their respective courses there would be a risk of com- 

ing into collision each vessel shall put her helm to port 


so as always to pass on the larboard side of each 
other.* 


It must be again stated that these Trinity House 
Rules were merely a statement of the rules 
established by the practice of seamen for many 
years. Thus it is not inconceivable that the 
phrase “risk of coming into collision” had long 
been known to mariners and applied to the type 
of situation set forth in the Trinity House Rules. 
It should be pointed out, however, that during 
the period that the Trinity House Rules were 
in effect, they were not statutory obligations, 
and the results of disregarding these rules 
on the rights and liabilities of the ship owners 
depended on the principles of the existing gen- 
eral maritime law. It was not until 1846 when 
the Trinity House Rules were, in substance, en- 
acted into law by the Steam Navigation Act that 
they became statutory obligations with penalties 
imposed on masters who disobeyed them. Dur- 
ing the period between 1846 and 1863 the Parlia- 
ment of England enacted subsequent statutes re- 
pealing the Steam Navigation Act. These new 
statutes retained some of the rules of the Steam 
Act and, in addition, included provisions respect- 
ing lights for both sail and steam vessels, fog 
signals, lights for pilot vessels and vessels at 
anchor. By the Merchant Shipping Amend- 
ment Act of 1862, the whole of the existing regu- 
lations, including such of the Trinity House 
Regulations as had not already been superseded, 
were expressly or impliedly repealed and one 





11. Marsden’s Collisions at Sea 50 (9th ed. 1934). 

12. London Trinity House was one of many so-called “Trinity 
Houses”, which were derived from guilds of pilots first established 
under the pressure of local or private shipping interests at im- 
portant maritime centers in England during the 15th century. 
The name “Trinity House’ came into being as a result of the 
early guilds being incorporated under Royal Charter, which was 
given by the King to the guild of pilots for a particular port 
or district. The most important of these “Trinity Houses” was 
the “Guild Fraternity or Brotherhood of the Most Glorious and 
Undivided Trinity and of St. Clement in the parish of Deptford 
Strond”, which received its charter of incorporation from King 
James I (1406-1437). 

13. IV British Shipping Laws 425 (1961). 


MAY-JUNE 1966 





complete code became effective in 1863. One of 
the more important features of this act was the 
fact that it contained a provision which enjoined 
obedience to all the regulations contained there- 


in. In effect, it placed all the regulations on the 
same footing and made it a distinct breach of 
duty to disobey any one of them. 

One of the leading British admiralty cases 
arising during the period that the Merchant 
Shipping Amendment Act was in effect was the 
BERYL." In that case the court, referring to 
the Act of 1863, stated: 


I take it that the basis of the regulations for prevent- 
ing collisions at sea, is that they are instructions to 
those in charge of ships as to their conduct; and the 
legislature has not thought it enough to say: “We will 
give you rules which shall prevent a collision”; they 
have gone further and said that for the safety of navi- 
gation we will give you rules which shall prevent the 
risk of collision.” 


The court further held that it was a rule of 
interpretation of the regulations that 


they are all applicable at a time when the risk of 
collision is already fixed and determined.” 


The court in that case stressed the phrase “so as 
to involve risk of collision”, and held that they 
do not refer to an existing risk of collision, but 
point to a time before risk of collision has arisen, 
and where it is, or ought to be, apparent that 
there will be risk if nothing is done to prevent 
it. This interpretation of “risk of collision” 
was reiterated in a British admiralty decision 
handed down some 37 years after the Beryl case, 
when the court stated that the phrase 

to involve risk of collision, * * * indicates a period 

before the risk has, so to speak, actually matured; 

it means a period at which there is a probability that 
there will be risk of collision if precautions are not 
taken.” 

Thus it was that the British admiralty courts, 
in their earliest interpretations of the rules 
embodying the phrase “risk of collision’, had set 
the precedent for determining when a vessel 
would be deemed guilty of a violation of the 
applicable rule. That precedent is no less 
binding today. 

The Merchant Shipping Amendment Act of 
1862, provided the basis for an agreement be- 
tween England and France whereby those coun- 
tries agreed to recognize the rules of the Act 
concerned with collision prevention. In 1864 


14. 9 Prob. Div. 137 (1884); British Shipping Laws, supra note 13 
at 460-1. 

Id. at 138. 

Ibid. 

The Gulf of Suez, [1921] Prob. Div. 318, 332; Griffin, Collision, 


$17, p. 23 (1949); to the same effect The Kirnwood, 201 Fed. 
428 (E.D. Va. 1912). 
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the United States adopted rules practically iden- 
tical with those contained in the British Act of 
1862.1* The statute contained various articles 
which were designed to cover, among other 
things, the so-called meeting and crossing situ- 
ations, and the requirements for each vessel in 
those situations. Contained within each of the 
rules was the yardstick phrase “‘so as to involve 
risk of collision”. In one of the first decisions 
that interpreted these rules, the Supreme Court 
of the United States indicated that it was no 
less impressed with the motive force of the 
phrase “risk of collision”, than were their 
British counterparts.2® The facts of the case 
were that two sailing vessels were approaching 
each other end on. One of them changed her 
course to port, instead of to starboard, as Arti- 
cle 11 of the rules of 1864 would have required 
if their meeting end on was such as to involve 
risk of collision. The latter vessel claimed that 
since the vessels were then separated by some 
three miles of distance and fifteen minutes of 
time, the rule which required her to alter course 
to starboard was not yet applicable. In other 
words, the meeting at that point was not so as 
to involve risk of collision. The court stated: 


Sailing ships are meeting end on within the meaning 
of that provision (Article 11 of the Rules) when they 
are approaching each other from opposite directions, 
or on such parallel lines as involve risk of collision on 
account of their proximity, and when the vessels have 
advanced so near to each other that the necessity for 
precaution to prevent such a disaster begins, which 
cannot be precisely defined, as it must always depend, 
to a certain extent, upon the state of navigation, and 
the circumstances surrounding the occasion.” 


This decision of the Supreme Court in the 
Nichols case was handed down in 1869. It was 
only two years later that the Nichols case was 
cited by a federal district court which also dealt 
with the phrase “risk of collision.” ** The facts 
of that case disclosed that the LAC LA BELLE, 
a steamer, was descending a river, when it was 
struck and sunk by the upbound, side-wheel 
steamer, MILWAUKEE. The two vessels met, 
on a clear night, in a comparatively straight 
stretch of channel 850 feet wide. The LAC LA 
BELLE was proceeding with the current at a 
speed of 16 knots, was following the right hand 
bank, and announced her intentions of passing 
port to port correctly by a single blast, which she 
repeated when the MILWAUKEE answered 


18. 





Arts. 11-16, Steering and Sailing Rules, Rules and Regulations 
for Preventing Collisions on the Water, 13 Stat. 60, R.S. section 
4233, as repealed by 33 U.S.C. 1051 et seq, 77 Stat. 194. 
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with two blasts. The MILWAUKEE swung to 
the left and persisted in her attempt to negotiate 
an unauthorized starboard to starboard passage, 
an action which primarily caused the collision. 
The LAC LA BELLE was held equally at fault 
with the MILWAUKEE for not reducing her 
speed, as specifically required at that time when- 
ever vessels were approaching each other so as 
to involve risk of collision. It was the conten- 
tion of the LAC LA BELLE, that as she had 
adhered to her own side of the river, and 
signalled properly, she was justified in assuming 
there was no risk of collision, as indeed collision 
could not have occurred but for the wrongful 
act of the MILWAUKEE. The court, however, 
rejected this contention by stating: 


Risk of collision begins the very moment when two 
vessels have approached so near each other and upon 
such courses that by a departure from the rules of 
navigation, whether from want of good seamanship, 
accident, mistake, misapprehension of signals, or 
otherwise, a collision might be brought about. It is 
true that prima facie each man has a right to assume 
that the other will obey the law. But this does not 
justify either in shutting his eyes to what the other 
may actually do, or in omitting to do what he can 
to avoid an accident made imminent by the acts of 
another. I say the right above spoken is of prima 
facie merely, because it is well known that departure 
from the law not only may, but does, take place, and 
often. Risk of collision may be said to begin the 
moment the two vessels have approached each other 
so near that a collision might be brought about by any 
such departure and continues up to the moment when 
they have so far progressed that no such result can 


ensue.~ 

Other early American admiralty decisions 
which have interpreted the phrase “risk of col- 
lision”, have also stressed that recognition of a 
given situation between vessels, as one involving 
“risk of collision”, requires immediate com- 
pliance with the applicable rule of the road in 


order to prevent an actual collision. Thus one 
court stated: 


* * * The object of the rule is to avoid risk of col- 
lision and we are not to be understood that a vessel 
is under no duty of obeying the rule * * * until the 
risk of collision has actually arisen. What we mean 
to say is that the rule applies whenever it is or ought 
to be apparent that there will be risk of collision if 
nothing is done to prevent it.* 


As to the requirement for timely action based 
upon recognition of the circumstances involving 
“risk of collision’, one court had stated in an 





22. Id. at 433. 


23. Lake Erie Trans. Co. v. Gilchrist Trans. Co., 142 Fed. 89, 96 
(1906). 


early case: 


The cause for such collisions as this must generally be 
sought for at a time prior to the few moments imme- 
diately preceding the impact. After the vessels are in 
close proximity, either or both, in the stress of sudden 
danger, may adopt an unwise and imprudent course. 
The question is, who is to blame for bringing the ves- 
sels into a position where cool calculation is impos- 
sible.** 
Similarly, another court has stated: 


And the question in this case, as in all collision cases, 
is not what the colliding vessels do when they get down 
close to each other, but what was the maneuver which 
they adopted, and what was the maneuver which 
it was their duty to adopt, under the rules of the road, 
when they were still far enough apart to adopt those 
maneuvers deliberately and safely.* 


Recent cases involving the interpretation of 
“risk of collision” have restated the rule, laid 
down in these earlier cases, of the necessity on 
the part of all mariners to ascertain the moment 
at which their vessels have, under the existing 
circumstances, been placed in a position so as 
to involve risk of collision. The late highly re- 
spected jurist, Judge Learned Hand, restated 
the proposition in a case before him by saying: 


But “risk of collision” does not mean certainty of col- 
lision; but only that prudence demands that the navi- 
grators shall watch each other’s navigation, and be pre- 
pared to do whatever safety may demand. No change 
of heading is thereafter open to the privileged vessel, 
except such as the burdened vessel could foretell before 
the “risk of collision” arose; indeed, the very meaning 
of the rule is that thereafter the privileged vessel shall 
do nothing to change her successive positions as the 
burdened vessel began to be under a duty to keep out 
of the way.” 


In a more recent case the proposition was again 
restated when the court said: 


Since the rules are designed to prevent risk of collision, 
as well as collision itself, it is not necessary for a col- 
lision to be imminent or even probable before the 
obligation imposed by them accrues. The courts have 
expressed this concept in various ways. Said Judge 
Addison Brown: “(T)here is danger or risk of col- 
lision whenever it is not clearly safe to go on.” 
AURIANA (S.D.N.Y.), 27 Fed. 98, 123 * * * In 
short, a situation may involve risk of collision before 
there is actual danger, but also when the relation be- 
tween the vessels is such that danger may shortly 
arise, if the rules are not obeyed * * * Once vessels 
enter into such. a potentially dangerous relationship, 
their obligations are fixed.” 
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The admiralty courts’ interpretation that 
“risk of collision” is existent when the relation- 
ship between vessels is such that danger may 
shortly arise, if the rules are not obeyed, clearly 
takes into account the need for each vessel to 
take action when there is sufficient time and 
maneuvering room to avoid the danger of close 


quarters. This need for timely action was 
clearly illustrated in the case of LADY NELSON 
LTD. v. CREOLE PETROLEUM CORP.*® The 
facts of that case disclosed that the collision oc- 
curred on a dark but clear calm night in the 
Gulf of Paria, between the Island of Trinidad 
and the Venezuelan mainland. The Barge 75-8, 
some 150 feet in length, inbound to Trinidad, 
was being towed by a small fifty-foot tug. The 
barge was unlighted, but the tug was showing a 
mast-head light. The LADY NELSON was a 
four-hundred foot passenger and cargo steamer 
out-bound from Trinidad. (It is noted that the 
trial court found that the LADY NELSON ex- 
ercised due care in its navigation and was found 
to be free of fault in the collision. The trial court 
also found the Barge 75-8 and tug to be solely at 
fault for the collision. From this decision the 
owners of the barge and tug appealed.) The 
LADY NELSON was steady on her course head- 
ing toward open sea at thirteen knots when she 
saw the single light of another vessel ahead. 
It was estimated by personnel on the bridge of 
LADY NELSON that the light was about two 
and one-half miles distant when first sighted. 
The testimony of the witnesses indicated that 
the light was anywhere from dead ahead to four 
degrees on the port bow of LADY NELSON. 
Immediately after sighting the first light of the 
vessel ahead, the mate of the LADY NELSON 
sighted both the red and green side lights of the 
same vessel. On the basis of these facts, the 
circuit court of appeals stated: 

Thereafter the LADY NELSON continued on course 

all the while observing ahead red and green side lights 


of another vessel approaching on such a course as un- 
mistakably to indicate an end-on meeting.” 


On the basis of this assessment of the position 
of the respective vessels, the court went on to 
state: 


At this point, without regard to subsequent events, 
it is clear that the LADY NELSON already had com- 
mitted serious fault. It is not disputed that the Inter- 
national Rules were applicable here. Article 18 pro- 
vides that “when two steam vessels are meeting end 
on, or nearly end on, so as to involve risk of collision, 





28. 224 F. 2d 591 (2d Cir. 1955) ; 1955 A.M.C, 1679. 
29. Id. at 593, 1955 A.M.C. at 1681. 


JAG JOURNAL 





each shall alter her course to starboard so that each 
may pass on the port side of the other.” In addition, 
this article explains that at night the visibility of 
both side lights of an approaching vessel indicates an 
end-on meeting. And since “it is the risk of collision, 
not the collision itself, that masters must avoid” 
OCEAN S§&.S. CO. v. UNITED STATES (2 Cir.), 1930 
AMC 524, 38 F. (2d) 782, the only debatable question 
as to fault here is whether “risk of collision” had de- 
veloped as the vessels continued toward an end-on 
meeting.” 


The court answered its own question by stating: 


* * * [W]e think it too clear for dispute that the 
LADY NELSON steered directly and knowingly to a 
risk of collision situation. In darkness, unable to see 
the outline of the approaching vessel, she persisted, 
at undiminished cruising speed on a head-on meeting 
course for some two miles until only about ten lengths 
separated the vessels. Her speed alone would have 
brought the vessels into collision within another two 
minutes. And she had no way of determining how 
much speed of the other vessel would further shorten 
this interval within which maneuvering was possible. 
The risks inherent in the characteristic first response 
of a large moving ship to a sudden putting over of 
the helm are too familiar to require elaboration.” 


The court concluded that there was fault on the 
part of the LADY NELSON by saying: 


The plain fact is that the LADY NELSON insisted 
on maintaining her own course, trying to impose upon 
the other vessel alone the responsibility the law im- 
poses on both to change course to starboard soon 
enough to avoid risk of collision * * *. On the facts, 
therefore, we deem it a necessary finding that the 
LADY NELSON committed a serious fault of naviga- 
tion by proceeding into risk of collision in disregard 
of her duty to change course and give way to 
starboard.” 


An interesting facet of this case was the fact 
that the LADY NELSON did not collide with 
the tug, of whose presence she was warned, but 
rather with the unlighted Barge 75-8. It was 
not until the LADY NELSON and the tug were 
abeam, and separated by less than a ship’s 
length of open water, that it was observed from 
the bridge of the LADY NELSON that the tug 
was towing the barge. A few seconds later the 
LADY NELSON collided with the barge. On 
this factual basis, the court found it necessary to 
consider whether the LADY NELSON was 
negligent in relation to the risk of such an acci- 
dent as that which occurred. It could be argued 
that the failure of the LADY NELSON to alter 
her course was negligent only in relation to the 
danger of collision with the tug itself, and, there- © 
fore, not at fault for the collision with the tow. 
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The court dismissed this contention by stating: 


[W]e think that argument views too narrowly the 
risks which give rise to the navigator’s duty to give 
an approaching ship a wide berth, circumstances per- 
mitting. “The duty to keep out of the way * * * 
embraces the duty to keep away by a prudent and 
safe margin, having reference to all the contingencies 
of navigation * * *” THE AURIANA and THE RE- 
PUBLIC (S.D.N.Y.) 1886, 29 Fed. 98, 125.* 
The court stated further : 


More particularly, it is not so uncommon an experience 
as to be disregarded that the light of an invisible 
vessel ahead may indicate a hazard somewhat different 
from or greater than that disclosed by a mere reading 
of the light’s conventional message. We regard this as 
one of the reasons for such giving-way in a meeting 
situation as is required of both vessels by Article 18 of 
the International Rules. Therefore, if this risk 
eventuates in an accident which would have been 
avoided by compliance with the meeting rule, the 
occurrence is comprehended by the breach of the 
duty.* 
It can be stated, therefore, that this case not only 
clearly illustrates the admiralty courts’ applica- 
tion of “risk of collision’, and the requirement 
for taking timely action required by the applica- 
ble rule of the road, but, in addition, the fact that 
the scope of the “risk” includes any damage that 
is foreseeable as a result of noncompliance with 
the pertinent rule. 

A more recent case involving “risk of colli- 
sion” also reiterates the court’s interpretation 
of that phrase as it was first set forth in the early 
decisions of the admiralty courts of England and 
the United States.**° But more importantly, the 
case serves to illustrate the all important factor, 
that given a “risk of collision” situation, the 
vessels concerned must immediately adhere to 
their respective duties under the applicable rule 
of the road, in order to avoid the agonies of close 
quarters, where any action taken by either ves- 
sel will usually be to no avail in preventing ulti- 
mate collision. The facts of the case disclosed 
that the steamships ISRAEL and AMERICAN 
PRESS collided in the main ship channel of New 
York harbor on a clear, calm night, with excel- 
lent visibility. Prior to the collision, the navi- 
gational lights of both vessels were burning 
brightly. The court, after stating that there was 
not the unusual conflict in the testimony of the 
officers and crews of the two vessels as to speed, 
relative distance, signals, and point of collision, 
stated that one fact not in substantial dispute 
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was that each vessel observed the other for five 
minutes before the collision, when they were 
about one to one and a half miles apart, under 
circumstances more than sufficient to effect safe 
passage. In addition, the court found the par- 
ties in agreement that the vessels were on cross- 
ing courses; that under the Inland Rules (Steer- 
ing and Sailing Rules and Signals, 33 U.S.C. 
section 201-13 (1958)) the ISRAEL was the 
privileged or holding-on vessel, with the duty of 
maintaining course and speed, and the AMER- 
ICAN PRESS, the burdened or giving-way 
vessel, with the duty of keeping out of the way 
of the ISRAEL. Putting aside each vessel’s 
version of the facts prior to collision, the court, 
considering the distance between the vessels 
when they sighted each other, stated: 


The risk of collision existed shortly after the vessels 
sighted one another * * * While this did not then 
necessarily mean actual danger or certainty of col- 
lision, the crossing situation did require that as a mat- 
ter of prudence the pilots were to “watch each other’s 
navigation, and be prepared to do whatever safety may 
demand” (citing Judge Learned Hand’s admonition, 
supra note 26). The pilot (of AMERICAN PRESS) 
concedes he recognized the danger of collision at 
8.24%, when he ordered the engines full astern and 
gave his backing signal. This was at the very time, 
two minutes before the collision, when the ISRAEL 
did likewise because, as her pilot also says, he recog- 
nized the danger of collision and for the same reason. 
But by that time the vessels were in dangerously close 
quarters. While the estimates vary, the situation, 
considering the size of the vessels, was perilous * * * 
Adequate safeguards against danger must be season- 
ably applied, and here they were not brought into 
play until danger was imminent and the ships were 
headed into the jaws of collision * * * The one-blast 
whistle by each pilot, to which a reply was expected, 
but never received, served only to confuse the pilot 
who gave it and resulted in imprudent seamanship. 
The unanswered signals led each pilot to depart from 
his known and specific duty under the Crossing Rules. 


Instead of certainty of action, they led to uncertainty 
of action.” 


The court held each vessel at fault for failing 
to adhere to the required action under the ap- 
plicable Inland Rule of the Road. 

Since “risk of collision” has been judicially 
interpreted to mean the possibility of collision, 
the question remaining is what factors are rele- 
vant in the determination of “risk of collision”. 
In other words, what constitutes “risk of col- 
lision”. It must be frankly stated that this is a 
difficult task. This difficulty has long been rec- 
ognized. Illustrative of this difficulty, the pro- 
ceedings of the first international marine con- 
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ference held in Washington, D.C. in 1889, to 
formulate the first international rules for the 
prevention of collisions at sea, reveal that in in- 
troducing the preliminary article to the Steering 
and Sailing Rules, the British delegate to the 
conference, said: 
I want to make it clear that we do not endeavor to 
give an exhaustive definition of the words “risk of col- 
lision”, because, as has been pointed out by eminent 
judges, it is impossible to do anything of the kind, 
as it must depend upon the circumstances in each 
particular case. But we apprehend that certainly 
we may, at any rate, be doing something to lessen 
the large number of collisions which undoubtedly do 
occur, if we can impress upon the minds of officers the 
all important point of watching the compass bearings 
of vessels which they see at night, or by day * * *.” 
He further stated : 
I will point out that we are not attempting such an 
absurd labor as to define the words “risk of collision”. 
That, of course, we are all agreed it is absolutely 
impossible to do.” 
The conference did, however, wish to impress 
upon mariners that one of the ways of ascertain- 
ing “risk of collision” was by carefully watching 
the compass bearing of an approaching vessel. 
This was accomplished by the inclusion of a pre- 
liminary note to the Steering and Sailing Rules 
of the Regulations fo: the Prevention of Colli- 
sions at Sea, which remains in the present rules 
of the road.*® The purpose of this preliminary 
note was clearly stated by an American ad- 
miralty court in 1901.*° In that case the court 
said: 
* * * the preliminary note is not a rule of navigation, 
but merely a suggestion of one method of determining 
a risk of collision from a particular compass bearing 
of an approaching vessel. It does not determine or 
assume to suggest the only method of determining a 
risk of collision under the conditions mentioned. Mani- 
festly, vessels approaching each other at about the 
same time on crossing courses, with compass bearings 
gradually changing, involve the risk of collision in 
the highest degree." 
This preliminary note concerning the use of 
compass bearings in determining the relative 
positions of two vessels is well known to all 
mariners. In practice it is one of the most usual 
indications of “risk of collision”. The impor- 
tance of the compass bearing as an indication of 
“risk of collision” is readily apparent to the 
admiralty courts and two decisions of these 
courts will serve to illustrate the point. In one 
of the more famous cases involving a vessel of 
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the U.S. Navy,*? the facts established that as the 
steamer CITY OF ROME was proceeding at 
night out of Boston harbor, she saw a single 
bright white light on her starboard bow for 
about twenty minutes, without a change of bear- 
ing. This light was the mast light of the U.S. 
submarine §-51. The court in considering this 
fact stated: 


A constant bearing is a sure sign of danger, made so 
by the rules at their very outset; a danger signal 
which should put every mariner on guard. To be 
sure, it may not call for an immediate change of course 
or speed, but it must always be remembered that it 
is the risk of collision, not the collision itself, that mas- 
ters must avoid.* 


A more recent case “* involved a night time 
collision in the Mississippi River between the 
downbound workboat MELROSE § and an up- 
bound barge flotilla being pushed by the tugs 
LETHA C. EDWARDS and ATHOS. The 
visibility was limited by reason of a patchy low- 
hanging fog which was from eight to ten feet 
above the river. The court found it impossible 
to reconcile the version of the facts given by the 
MELROSE § with the version given by the tugs. 
However, the court viewed the approach of the 
vessels as a case of a head-on collision. The 
court found that the bearing of the MELROSE 
S, from the position of the tug EDWARDS, was 
constant, and in this regard the court stated: 


Where bearing does not change the risk of collision 
should be deemed to exist. See Inland Rules, Part IV, 
Preliminary—Risk of Collision (33 U.S.C.A. section 
201). The EDWARDS took no special precautions 
during this constant bearing approach, and the 
failure to do so also constituted negligence.* 


On the basis of all of the facts, the court 
summed up the situation by stating: 


This is what we believed occurred; that the vessels 
were approaching on a head-on collision course and 
that neither attempted to do anything about avoiding 
an accident until a few seconds before the collision, 
which then became inevitable.” 


However, there are other factors which may 
indicate the point in time when a vessel enters 
into “risk of collision’. One of these indications 
is applicable at night and is the alteration of the 
apparent horizontal distance between an ap- 
proaching vessel’s masthead and sidelights, or 
masthead light and range light. This altera- 

(Continued on page 154) 
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RECURRING SPECIAL COURT-MARTIAL ERROR 
WITH SOME SOLUTIONS 


MAJOR PAUL F. HENDERSON, Jr., USMC* 


If altogether too many of the special courts-martial from your com- 
mand are being returned for rehearings or otherwise dealt with un- 
kindly by reviewing authorities, Major Henderson’s article is designed 
for you. He outlines problems and suggests solutions in three specific 
areas—pre-arraignment matters, instructions to the court and pre- 


sentencing proceedings. 


Claiming that inadvertence can cause diffi- 


culties out of all proportion to the small effort needed to avoid the 
problem, he spells out for the trial counsel exactly what to look for 
in his pre-trial preparation in these areas. 


REVIEW OF court-martial cases before 

Navy boards of review indicates that an 
appreciable number of these cases include recur- 
rent errors of a basic nature. These errors fre- 
quently require at least some further investiga- 
tive effort at the appellate level and they may 
necessitate a rehearing with consequent delays 
in the administration of the military justice sys- 
tem. Others necessitate a reassessment of the 
sentence sometimes resulting in reduction in the 
period of confinement or disapproval of a puni- 
tive discharge. All too frequently these errors 
result from a failure to check the exhibits and 
other papers involved in the case and the results 
of that failure can be out of all proportion to 
the small effort needed to avoid the issue. 

The purpose of this article, then, is to discuss 
some of the more frequently recurring of these 
deficiencies and point out how, in most cases, 
they can be simply corrected or avoided. 

The principal concern is to assist the inex- 
perienced or untrained non-lawyer trial counsel 
in the special court-martial. Some of the mat- 
ters mentioned are the initial responsibility of 
others than the trial counsel, but the trial coun- 
sel is still the person involved with the trial of 
the case who has the greatest personal interest 
in maintaining a record free of error. 

Of the matters mentioned below it may be 
said, as always, that there are exceptions to 
the rule. These are not indicated for the reason 
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that they may be confusing to trial personnel 
who are not legally trained. Such exceptions 
should not be relied upon in any event; rather, 
error should be avoided by following the rec- 
ognized rules of procedure. 

The July-August 1964 issue of the JAG JOUR- 
NAL contained an excellent article by Lieutenant 
Hugh D. Campbell, USNR, discussing the mat- 
ters of improvident pleas, instructions on multi- 
plicity and argument of counsel. For that rea- 
son very little additional need be said about those 
areas although they will be touched upon below. 
Suffice it to say, those errors discussed continue 
to find their way into court-martial records. 

The errors or “irregularities” most frequently 
occurring may logically be grouped under three 
headings, i.e., prearraignment, instructional, 
and presentencing errors, as follows: 


A. PREARRAIGNMENT MATTERS 


1. APPOINTING NON-LAWYER COUNSEL 


Court-martial appointing orders frequently 
note that counsel is “not a lawyer in the sense 
of Article 27b”, leaving unanswered the ques- 
tion whether counsel is a lawyer in the sense of 
Article 27c, specifically 27¢c(2). Counsel might 
well be a law school graduate and admitted to 
practice before the highest court of a state and 
yet be “not a lawyer in the sense of Article 27b” 
because he is not certified by the Judge Advocate 
General.2 Action has recently been taken to 
correct such deficiencies in the appointing or- 
der,’ but human nature tends to lapse back into 
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old habits in such matters and it would be well 
for trial counsel to examine this aspect of the 
appointing order prior to trial with a view either 
toward securing an amended appointing order 
or clarifying the matter in the preliminary por- 
tion of the record of trial where counsels’ quali- 
fications are discussed. 


9 


AMENDING APPOINTING ORDER 


Occasionally a properly drawn court-martial 
appointing order is amended to make a substitu- 
tion of counsel and the amendment, being in a 
letter format, fails to show new counsel’s quali- 
fications. In both this and the matter first men- 
tioned above the concern of the appellate body 
is that the qualifications of trial counsel may im- 
properly exceed those of defense counsel and so 
inquiry must be made to settle the question. 


- APPOINTING MULTIPLE DEFENSE COUNSEL 


Appointing orders often designate several de- 
fense counsel when it is intended that only one 
person defend a given case. In such a case the 
record should reflect that the accused personally, 
not the defense counsel, excuses other counsel 
from attendance at the trial.* In an allied situa- 
tion the Uniform Code of Military Justice gives 
the accused the right to the trial assistance of ap- 
pointed defense counsel and assistant defense 
counsel even if the accused has other counsel of 
his own selection, military or civilian, and so 
the record should show affirmatively any waiver 
of the presence of such counsel.® 


B. INSTRUCTIONS 
ON MULTIPLICITY 

Where two offenses are multiplicious the 
court must be instructed to consider them as one 
offense for the purpose of adjudging a sentence. 
Failure to give such an instruction in the case 
requiring it will require a reassessment, and pos- 
sible reduction, of the sentence. Two of the 
more common cases of multiplicity are unau- 
thorized absence and a breach of restriction by 
going beyond limits during the time of the 
absence,’ and unauthorized absence or desertion 
and the disobedience of transfer or straggler’s 
orders coincident with the inception of the 
absence.* Another of a little more uncommon 
nature might be the larceny of property of 
several owners but at about the same time and 
in the same general area so as to indicate that 
all the larcenies flowed from a single impulse 
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and were, in effect, only parts of a single trans- 
action.’ A similar situation would be present 
where the accused went down a line of parked 
vehicles breaking a number of windshields. 


2. AS TO MAXIMUM PUNISHMENT 


The most frequent defect in this area occurs 
when the president instructs the court as to a 
maximum sentence which is greater than that 
as to which he advised the accused in question- 
ing him before accepting his guilty plea. This 
will usually occur where the offense to which 
accused pleads guilty does not authorize a puni- 
tive discharge, the president fails to point out 
that evidence of two or more previous convic- 
tions will authorize the discharge,’® and such 
previous convictions are later introduced." If 
while later instructing the court as to the maxi- 
mum sentence it comes to the president’s atten- 
tion that his previous advice to the accused was 
incorrect or incomplete he should so inform the 
accused. The president should give the accused 
the correct advice and an opportunity to with- 
draw his plea of guilty and substitute a plea of 
not guilty. If the accused does change his plea 
the trial should then proceed in the usual fash- 
ion from the point of the entry of pleas. Coun- 
sel and the other court members should not 
hesitate to bring to the president’s attention any 
misstatement or omission in the president’s 
advice to the accused or sentence instruction to 
the court so long as this is done on the record. 


8. AS TO BASIS FOR THE AUTHORIZATION OF A 
PUNITIVE DISCHARGE 


Accused may be convicted of an offense which 
does not authorize imposition of a punitive dis- 
charge of itself, but the discharge may be author- 
ized because two or more previous convictions 
are introduced. In such a case the court mem- 
bers must be instructed that the discharge is 
authorized solely because of the introduction of 
the previous convictions." It would appear to 
the writer that all else being equal there would 
be a natural tendency to adjudge a greater sen- 
tence, or perhaps the maximum sentence, for a 
given offense in the case where there are previ- 
ous convictions. Failure to inform the court 
as to the basis for authorization of the discharge 
will result in the previous convictions’ being 
twice considered against the accused. First by 
operation of law in raising the maximum limits 
of punishment and second in the minds of the 
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court members as the existence of the previous 
convictions persuades them to impose a greater 
sentence than they otherwise might for the 
instant offense alone. Rephrased, the court 
may be led to believe that the punitive discharge 
is authorized because of the particular offense 
itself and that the full limits of punishment 
should be imposed because of the accused’s past 


bad record as represented by the previous con- 
victions. 


4. FAILURE TO INSTRUCT REGARDING 
INTOXICATION 


While voluntary intoxication is seldom of 
such a degree as to be a complete defense to 
crime, it may affect the accused’s formation of a 
specific intent or of willfulness or it may prevent 
him from acquiring or entertaining the specific 
knowledge required in certain offenses.1* Thus, 
he may be too intoxicated to know that another 
person is his superior officer ** or a military 
policeman. When the issue is raised, the presi- 
dent must instruct the court as to how the 
intoxication, if found, may affect the required 
specific intent, knowledge or willfulness.** It 
follows, then, that the president must also in- 
struct upon any lesser included offenses as to 
which there could be findings of guilty in the 
event accused is found not capable of enter- 
taining the specific intent, or willfulness, or 
gaining the requisite knowledge required to sus- 
tain the principal charge.** When determining 
whether the issue has been raised so as to re- 
quire an instruction the president must put aside 
for the moment his personal convictions on the 
matter. He must also disregard that evidence 
tending to show that the accused was not intoxi- 
cated. The president must examine only that 
evidence tending to show intoxication and de- 
cide whether reasonable men, if they believed 
such evidence, could find that accused was 
sufficiently intoxicated to prevent his formation 
of the specific intent or other state of mind re- 
quired, for that is the basis upon which the 
Court of Military Appeals will consider the 
issue.” If reasonable men could so find, then 
the issue has been raised so as to require an 
instruction. Under these circumstances the in- 
struction must be given, even when the president 
feels that upon the evidence he would not per- 
sonally find that accused was intoxicated to the 
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extent required. In short, at this stage of the 
proceedings the president should not weigh the 
evidence pro and con. Some of the more com- 
mon UCM Articles, all or portions of which re- 
quire specific intent, knowledge or willfulness 
are: Articles 78, 80, 83, 84, 85, 89, 90, 91, 
92 (2), 94, 107, 118, 119, 121, 122, 123, 124, 126, 
128(b) (2), 129, and 130. This listing is not 
intended to be exhaustive. 


5. DESIGNATING SOURCE OF INSTRUCTIONS 


The president is the sole source of instruc- 
tions to the court in a special court-martial.’® 
Trial counsel or defense counsel may be the 
originator of an instruction, but if it is to be 
given to the court it should be given by the presi- 
dent as hisown. Identification of the side which 
requested a particular instruction may result 
in the court’s failing to follow the instruction 
or giving it less weight, because the court feels 
that the instruction was drawn in a spirit of 
partisanship. Either side may proffer instruc- 
tions to the president but when the president 
determines what instructions are to be given 
they should be given to the court without in- 
dication that the prosecution or defense has 
requested any particular one. Any instruction 
requested but not given should be reduced to 
writing and appended to the record as an ap- 
pellate exhibit.’® 


C. PRESENTENCING PROCEEDINGS 


This phase of the trial contains a number of 
pitfalls for the trial counsel who has failed to 
utilize the very few extra minutes needed to 
examine the appointing order, accused’s record 
of previous convictions and any other docu- 
ments which are to be introduced in evidence. 
Several of these errors spring from the service 
record book pages which are to be introduced 
to show previous convictions and all could be 
eliminated if trial counsel would undertake a 
meaningful pretrial examination of these pro- 
spective exhibits. 


1. FINALITY OF REVIEW 


No previous conviction is admissible until it 
has been finally reviewed.2° Necessary review 
for the various courts-martial is set forth in the 
Uniform Code of Military Justice.*: Considera- 
tion of such a previous conviction before its final 
review will necessitate at least reassessment of 
the sentence. If the exhibit was used to show 
18. 
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one of two previous convictions needed to au- 
thorize a bad conduct discharge, then a rehear- 
ing on the sentence will be required or the dis- 
charge must be disapproved.”” 


2. INTRODUCTION OF NOT GUILTY FINDINGS 


A service record book record of previous con- 
victions may show that the accused was previ- 
ously tried at one trial for a number of offenses. 
On one or more of these offenses the court may 
have found the accused not guilty or a guilty 
finding may have been set aside at some stage of 
the review. Care should be taken to mask out 
all portions of the record bearing on those of- 
fenses for which there has been no final ap- 
proval of a guilty finding. Whether the intro- 
duction of such offenses upon which accused has 
not been finally convicted will require a reassess- 
ment of the sentence or will be nonprejudicial 
will depend principally upon the seriousness of 
the offense improperly considered. 


3. PREVIOUS CONVICTIONS—OFFENSE(S) UNDATED 


This is perhaps the most common discrepancy 
found. To be admissible in the presentencing 
proceedings the offense(s) shown on the record 
of previous conviction must have occurred, with 
minor exceptions, during the current enlistment 
and within three years of an offense of which 
the accused was convicted at the instant trial.** 
Periods of unauthorized absence are not counted 
toward the total three years. Service regula- 
tions ** detail the proper execution of pages 13 
and 6 in the marine’s and sailor’s service record 
books and, if followed, will result in admissible 
records of previous convictions. Despite the 
provisions of the last four sentences in MCM, 
1951, para. 75b(2), the Court of Military Ap- 
peals does not apply anything in the nature of a 
presumption of regularity or correctness in the 
absence of objection to the exhibit, at least in 
the case of uncertified counsel. The Court, 
rather, looks to the entire record for evidence 
that the previous offense was on the current 
enlistment and within three years of the current 
offense.** Certainly, if the first page of the 
charge sheet shows that accused is serving on his 
first enlistment which began less than three 
years before the current offense, the require- 
ment is met. Other cases will depend upon their 
particular facts. Introduction of undated pre- 
vious offenses may result in a reduction of the 
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sentence or the requirement of a rehearing on the 
sentence.”* 

For example, if a punitive discharge is au- 
thorized only because there are two previous 
convictions but the date of the offense cannot 
be determined as to one of the convictions and 
there is a possibility that it occurred more than 
three years before the instant offense or during 
a previous enlistment, then there must be either 
a rehearing on the sentence or a reassessment 
of the sentence and elimination of the dis- 
charge.?7 Without its predicate of two admis- 
sible previous convictions the bad conduct dis- 
charge is not authorized and cannot be approved. 
Where the inadmissible record of previous con- 
viction is not necessary for sustaining the puni- 
tive discharge, it may still cause the sentence to 
be reduced on reassessment. Its actual effect 
depends upon a number of factors including the 
seriousness of the offense shown by the inadmis- 
sible exhibit, its similarity to the current offense, 
the seriousness of the current offense or offenses 
and the number and types of previous offenses. 
The issue presented is what, if any, effect the in- 
admissible exhibit may have had on the court in 
its determination of the appropriate sentence. 


4. COURT MEMBER BECOMING WITNESS FOR THE 
PROSECUTION 


This situation usually results from the intro- 
duction of a document signed by the member.** 
Ordinarily this will be a record of previous con- 
viction which trial counsel plans to introduce. 
Such an event may require a rehearing on the 
findings or sentence thus lengthening the review 
time as well as adding considerably to the time 
and work required at the trial level. 


5. IMPROVIDENT PLEA 


The improvidence issue can arise in a number 
of ways, including statements made after trial, 
but will ordinarily arise because of an unsworn 
statement made by accused during the presen- 
tencing proceedings.” Such a statement may 
raise an issue of intoxication regarding an 
offense requiring a specific intent, knowledge, or 
willfulness ** or may indicate that accused 
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merely borrowed an item in a wrongful appro- 
priation case ** or that accused was not aware of 
the insufficiency of his bank balance on a charge 
of worthless checks.** Where any such issue of 
improvidence or inconsistency appears the 
president should take the action indicated by 
MCM, 1951, para. 70b. The president should 
not cross-examine the accused upon an unsworn 
statement but should certainly point out in what 
respect the statement appears inconsistent with 
the guilty plea. After such explanation the 
president should allow the defense an oppor- 
tunity to explain further the apparent inconsist- 
ency, withdraw the inconsistent statement, or 
change the plea to one of not guilty. If the 
accused does not withdraw the inconsistent 
statement or explain it in such a manner as to 
eliminate the question of inconsistency, then the 
president will himself accomplish the substitu- 
tion of pleas. Although the principal duty of 
inquiry is. upon the president, all members of the 
court and counsel should be alert to such incon- 
sistencies and bring them to the president’s 
attention. Any doubts as to providence of the 
plea should be resolved in favor of the accused 
at the trial level for they certainly will be at the 
appellate level. The resolution of doubt in the 
accused’s favor at the trial level simply means 
that where any issue of inconsistency or im- 
providence remains a not guilty plea should be 
substituted and the case should be fully tried. 
Justice for the accused demands such an action 
and the interests of the government are better 
served by trial of the case when the evidence 
is fresh rather than months later when the case 
has been returned on review. 

The defense counsel has a particular interest 
in this matter and in preventing its occurrence, 
since an issue of defense counsel’s competence 
is inherent in most assertions of improvident 
plea. Even where there is to be a guilty plea 
entered the defense counsel ought preliminarily 
to study the elements of the offense(s) charged, 
examine the available, admissible evidence to 
determine whether it is sufficient to establish 
each element, and confer with the accused as to 
the content of any statement or other matter 
to be introduced at trial. Such a study may re- 
veal that the government may be unable to prove 
one or more elements of the offense. When de- 
fense counsel knows the elements of the offense, 
his examination of the accused’s statement 
should indicate whether anything in the state- 
ment conflicts with an element of the offense. 
If there is such a conflict, then there should be 


reconsideration of the question whether a 
guilty plea ought to be entered. 


6. VACATION PROCEEDINGS 


During the presentencing proceedings, as part 
of the process of showing previous convictions, 
it cannot be brought to the court’s attention that 
the suspension of a previous sentence has been 
vacated.** Such an exhibit showing vacation 
proceedings will indicate to the court that the 
accused has apparently committed other mis- 
conduct. Bringing such an action to the court’s 
attention will probably necessitate a rehearing 
as to the sentence. 

SUMMARY 


Many of the above discrepancies can be elim- 
inated by trial counsel through a relatively 
short examination of the court appointing 
orders and service record book entries showing 
previous convictions. Such an examination 
will disclose whether the qualifications of each 
counsel have been stated and stated correctly. 
If they are not, then trial counsel should seek an 
amendment of the appointing order or, rather 
than add papers to the record, make a note to 
clarify counsel’s qualifications at trial. The 
names of the court members should be compared 
with those shown on records of previous convic- 
tion and any other documents to be introduced 
in order to ascertain whether the introduction 
of such an exhibit will make a court member a 
witness for the prosecution. If this is found to 
be so then it would seem that the better practice 
would be to have the member relieved from at- 
tendance at the particular trial. 

A few minutes’ examination of the records of 
previous conviction can eliminate the possibility 
of at least four types of errors in regard to such 
convictions. The first consideration is whether 
the convictions can be introduced at all, as 
having been finally reviewed. Secondly, deter- 
mine whether there is any individual charge 
on which there has not been a finally approved 
finding of guilty. If there is one, then consider 
whether to mask it or secure a stipulated state- 
ment from defense counsel and the accused 
which will put the previous conviction before the 
court without mentioning the allegation as to 
which there is no approved conviction. Next, 
examine whether each record of previous con- 
viction shows the date of commission of each 
offense shown thereon. If an offense is un- 
dated then the record book page is not completed 
in accordance with regulations, and the respon- 
sible administrative officer will appreciate 
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having this brought to his attention for correc- 
tion. If the proper date or dates cannot be de- 
termined from local records because the case 
was tried at a former command and a copy of 
the record cannot be obtained from that com- 
mand, then the required information, or an 
authenticated copy of the record, can usually be 
obtained from the Personnel Records Center.** 
Trial counsel should also note during his exami- 
nation of the service record book whether there 
are any pages showing vacation proceedings 
and make certain that no such document is 
introduced. 

During his preliminary preparation of the 
case, trial counsel can do much to assist the 
president in his instructionaltask. Admittedly, 
instructions are the responsibility of the presi- 
dent, but they are certainly of interest to the 
trial counsel who will want to preserve a proper 
record of the trial. Trial counsel would do well 
to have readily available instructions as to the 
maximum punishment for each offense with 
which accused is charged, including any lesser 
included offenses, so that he will be prepared to 
supply the president with the necessary advice to 
accused, or bring to the president’s attention any 
misadvice, if the president has occasion to ad- 


vise the accused regarding the entry of a guilty 
plea. 


From his background knowledge of the case 
and study of the investigations which have been 
made, trial counsel should be able to make a 
determination whether any two or more of the 
charges are multiplicious for sentencing pur- 
poses. If they are, he can be prepared to insure 
that the president so instructs if that stage of the 
trialis reached. Trial counsel’s examination of 
the case and the report of investigation or other 
papers involved will, in many cases, give him 
advance warning of the existence of some indica- 
tion of intoxication which might affect the state 
of mind required as an element of any particular 
offense. Counsel will then be prepared to in- 
sure a proper instruction in the event the issue 
is raised. 

None of the above will resolve larger questions 
that may arise in an individual case, such as 
sufficiency of the evidence, legality of search and 
seizure, admissibility of confessions, and other 
matters of such gravity; however, observance 
of the above comments can go a long way toward 
accomplishing the goals of a more nearly error- 
free record and the approval of sentences with- 


out appellate reduction or the need for repeated 
hearings. 
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FALSE STATEMENTS 

(Continued from page 130) 
Claypool ** and United States v. Whitaker ® toa 
lesser extent. Nevertheless, the fact remains 
that the Court has never placed any specific limi- 
tations upon its holdings in Aronson and subse- 
quent opinions except the peculiar decision in 
United States v. Reams.** 

On the contrary, the Court did extend the 
Aronson rule beyond the criminal investigative 
situation in United States v. Davis,®* although 
there may have been some reluctance to do so, 
and there was certainly no hesitation on the part 
of a Board of Review to so act in United States v. 
Colby,®* solely on the basis of Aronson. Fur- 
thermore, Judge Ferguson has clearly expressed 
himself to be in favor of extending the Aronson 
rule to instances not involving criminal investi- 
gations in his dissenting opinions in Reams and 
Daggett. In view of the present status of judi- 
cial opinion in this area, it is little wonder that 
military authorities may be hesitant to prefer 
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87. Supra note 47. 
88. Supra note 57. 





JAG JOURNAL 


charges under Article 107 in any case wherein 
an alleged offender was not under a clear and un- 
questionable duty to speak. 

The author does not dispute the wisdom of the 
decisions holding that statements made by a sus- 
pected offender during criminal interrogations 
are not within the purview of Article 107 unless 
the suspect is under a duty to speak. However, 
there are many instances in which investiga- 
tions are required under federal law or service 
regulations based on federal statutes, which 
have little or nothing to do with criminality or 
criminal investigation as such, and which are 
not conducted by professionally trained investi- 
gators. Commissioned officers are regularly 
appointed, as a collateral duty, to act as investi- 
gating officers in administrative matters. In 
fulfilling these assignments those officers usually 
have little time in which to conduct the type of 
inquiry normally carried out in criminal investi- 
gation and they are usually handicapped by lim- 
ited experience and investigative resources. As 
a result they must often make their determina- 
tions on little more than the statements of the 
interested parties. Unless the facts reported 
are completely deficient or the opinions drawn 
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from the facts are questionable, the findings of 
fact and opinions of the investigating officer will 
often form the basis for administrative rulings 
by appropriate reviewing authorities which can 
affect the terms of service and compensation of 
the personnel involved, as well as possibly obli- 
gating the Government to pay various disability 
or survivorship benefits for an undetermined 
length of time. As a result, any determination 
favorable to an individual serviceman which is 
based upon false information can cause the Gov- 
ernment to suffer unjustifiable loss. 

In addition to line of duty aspects of a given 
inquiry, the services have been given the respon- 
sibility for asserting and collecting claims for 
medical treatment afforded military personnel 
and their dependents injured as the result of the 
negligence of third parties under the Medical 
Care Recovery Act.®® In the event a serviceman 
provides false information to protect himself or 
to shield others from responsibility, he may 
cause the Government to erroneously assert a 
claim or to fail to assert a proper one. In either 
case the Government will suffer financially and 
this may be aggravated by adverse publicity in 
the event of an erroneous claim. The same is 
true in cases involving injuries to civilians re- 
sulting from the negligence of military person- 
nel where the Government is required to honor 
just claims. 

Certainly, there can be no question concerning 
the potentially perversive effect of false state- 
ments upon necessary governmental] functions in 
the foregoing situations. However, under the 
Manual of the Judge Advocate General of the 
Navy,°? any military person whose conduct is 
subject to inquiry in an investigation must not 
only be advised of his rights under Article 31, 
UCM, but also, if the inquiry involves personal 
injury or disease, he must be warned of his right 
not to make any statement relating to the origin, 
incurrence, or aggravation of that injury or dis- 
ease.*? Additionally, the JAG Manual provides 
that, in any line of duty investigation, there is a 
strong presumption that the injury or disease in 
question was incurred in the line of duty and not 
due to misconduct, which can only be rebutted by 
clear and convincing evidence to the contrary.*? 
Therefore, there is never any prescribed duty 
upon a party to make a statement in such pro- 
ceedings. Accordingly, if a literal construction 
of the present Court of Military Appeals deci- 
sions regarding Article 107 is applied to false 
statements under those circumstances, such 
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statements can never be considered to be 
“official’’. 

A similar situation exists with regard to state- 
ments concerning indebtedness. Every military 
installation is plagued by complaints of indebt- 
edness pertaining to command personnel. 
Under service regulations such complaints are 
made matters of official concern and command- 
ers are required to answer such inquiries. If 
the individual serviceman refuses to resolve his 
problems satisfactorily, the commanding officer 
must take appropriate administrative or disci- 
plinary action. Naturally, the volume of this 
correspondence makes it mandatory that the in- 
dividual commander delegate this responsibility 
and, normally, it is assigned to either the station 
legal, personnel, or administrative offices. An 
untold number of hours are spent on a given 
station interviewing personnel who are the sub- 
jects of complaints, determining the alleged 
debtor’s position regarding the obligation, and 
writing the creditors to explain the service’s 
position in such matters. The same is true in 
the case of complaints of nonsupport. Where 
false information is given, the difficulties are 
compounded and often result in a substantial 
waste of time and effort on the part of military 
authorities. Here again, however, the Bureau 
of Naval Personnel Manual clearly provides that 
the individual can only be requested to make a 
statement concerning his indeutedness and fail- 
ure to comply with any such request cannot be 
made the grounds for disciplinary action. 
Consequently, there is no duty on the individual 
to make a statement in this instance. 

Furthermore, the Court of Military Appeals 
has, perhaps reluctantly, reversed a conviction 
for a false official statement under these exact 
circumstances in United States v. Davis,** anda 
Navy Board of Review did so without any ques- 
tion in United States v. Colby. The basis for 
these two holdings was purely and simply the 
fact that there was no duty on the part of the 
individual to make such a statement. Never- 
theless, in all the foregoing situations, only very 
remotely is there ever any aspect of criminality 
or criminal investigation involved. The inter- 
ested parties are afforded rights which include 
and often exceed those in Article 31, UCMJ. 
The potential direct financial loss to the Govern- 
ment, coupled with wasted time and effort and 
indirect expenses, in the event of actual or at- 
tempted deception cannot be refuted. In view 
of the foregoing, it is considered that, while the 
Aronson doctrine has possible merit as to state- 


93. BuPers Manual, art. C-11104A. 
94. Supra note 47. 
95. Supra note 57. 





MAY-JUNE 1966 








ments given in criminal investigations, any fur- 
ther extension of that rule by the Court of Mili- 
tary Appeals and/or the Boards of Review into 
the area of purely administrative inquiry would 
be unrealistic and not in accord with the prevail- 
ing view of most federal courts concerning the 
scope of 18 U.S.C. 1001, the announced equiva- 
lent of Article 107. To the extent that the doc- 
trine has been applied to false statements re- 
garding indebtedness complaints, it is believed 
that there was insufficient consideration of the 
consequences and no consideration of the later 
federal decisions interpreting 18 U.S.C. 1001. 

The Court should reassess the rationale of 
United States v. Aronson * and the subsequent 
decisions based thereon at the earliest possible 
opportunity. The fact that the Court’s deci- 
sions since 1957 concerning Article 107 are the 
product of its reliance upon a federal decision 
which has been almost unanimously rejected 
throughout the federal judicial system prac- 
tically demands such action. Additionally, the 
obvious confusion regarding the applicability 
of that Article currently existing among the 
Boards of Review and the military services in 
general is also persuasive for immediate recon- 
sideration. In this regard, it is suggested that 
the decision in United States v. Citron pro- 
vides an extremely intelligent and reasonable in- 
terpretation of 18 U.S.C. 1001 and is admirably 
suited for use by the Court of Military Appeals 
in construing Article 107. In Citron the defend- 
ant was charged with violating 18 U.S.C. 1001 as 
the result of a false representation to a Treasury 
Agent about the payment of certain taxes. The 
Court denied a motion to dismiss the indictment 
based on a contention that the statute was not 
meant to cover false exculpatory answers made 
to federal investigators. In its decision the 
Court admitted that several cases, including 
United States v. Davey ** and United States v. 
Stark,” had adopted this view. However, the 
Court stated : 


* * * The Court of Appeals of this Circuit has sug- 
gested that such a rule upon appropriate facts might 
have application, albeit a narrow one, in excluding 
from Section 1001 “(t)he case of the citizen, who re- 
plies to the policeman with an exculpatory ‘no’ * * *,” 
United States v. McCue, 301 F. 2d 452, 455 (2d Cir., 
1962), citing Davey and Stark, supra. 


The Court observed that this potential exception 
to 18 U.S.C. 1001 was based upon the history of 
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the statute as one seeking to prevent the adminis- 
tration of governmental programs from being 
subverted or frustrated by false representations 
of those involved. It continued by saying: 

* * * Although the line between “administration” 

and “investigation” cannot always be sharply drawn, 

it is arguable that the statute was not intended to 

require, in every conceivable situation of its kind, a 

citizen to answer truthfully questions put to him in 

the course of police or other criminal investigation. 

Otherwise, the statute would give powerful impetus 

to inquisition as a method of criminal investigation. 

The exact scope of this possible “investigative excep- 

tion” to Section 1001 has not been established to my 

knowledge; more important, its potential application 

would turn in any event upon the peculiar facts of a 

given case. 

The Court concluded that the defendant’s con- 
tention was theoretical and its resolution had to 
be deferred until the full development of all the 
relevant facts. 

It is considered that this interpretation of 
18 U.S.C. 1001 places the statute in proper focus 
and perspective, recognizing all the basic rights 
and interests which may be involved in a par- 
ticular case. The same would hold true in the 
case of Article 107. By distinguishing between 
actions in the nature of criminal investigation 
and those pertaining to purely administrative 
matters, a far more realistic approach can be 
had toward establishing the limits of Article 107 
than that currently in effect. 

The concept that the “officiality” of a partic- 
ular statement must be assessed from the stand- 
point of all individuals involved in a proceeding 
as well as that of the Government is artificial, 
strained and fraught with problems. So, too, 
is the requirement that the individual must be 
under a duty or obligation to give information 
before a statement may be considered to be 
“official”. The first sentence of the Manual 
discussion regarding Article 107 provides that 
““(O) fficial documents and official statements in- 
clude all documents and statements made in the 
line of duty.” ?” It is submitted that the Court 
of Military Appeals has construed the term “in 
the line of duty” as meaning “under duty” and 
has then taken this construction as the standard 
by which “officiality” is to be tested. This is 
considered to be unrealistic. The line of duty 
concept is not always synonymous with having a 
duty. It is, in fact, often far broader. In- 
juries occur to service personnel in or out of the 
line of duty regardless of whether the indivi- 
dual serviceman is actually on duty or off. A 
finding of “in line of duty” may be made even 
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in instances where the individual’s conduct may 
be violative of some local criminal statute or 
even the Code and regardless of whether the 
serviceman is in a duty status or on liberty. 
Additionally, Article 31 gives the serviceman 
the right to refuse to make a statement as to 
actions which may be within the line of duty. 
However, it cannot be argued that the mere fact 
that the individual may refuse to speak changes 
the nature of his activities from being in the 
line of duty to something else. Accordingly, it 
is considered that the Court’s interpretation of 
the term “in the line of duty” is erroneous. 

It is apparent that the vast majority of fed- 
eral courts have recognized by their rejection of 
the rationale expressed in United States v. 
Levin? that the scope of 18 U.S.C. 1001 can- 
not be measured by the obligation or lack there- 
of on the part of interested parties. The Court 
of Military Appeals should do likewise with re- 
spect to Article 107. Although the protections 
afforded an individual must be vigorously 
guarded, the interests of the Government are 
also a matter of major concern and must be 
served to the greatest extent possible without 
infringing upon the rights of the individual. 
An optimum balance of interests and rights 
must bestruck. This can be accomplished by an 
adoption of the principle that an administrative 
proceeding based upon a lawful statute or mili- 
tary regulation is an official governmental func- 
tion as to all interested parties and all state- 
ments made therein are equally official for the 
purposes of Article 107. From this general 
principle an exception can then be created as to 
statements made during criminal investigation 
or proceedings held primarily with a view 
toward criminal detection and prosecution. 
Statements obtained in these circumstances 
could easily be excluded from the purview of 
Article 107 and this would retain the underlying 
concept of the Court’s dicta in Aronson? and 
its decision in United States v. Washington, 
without creating barriers in the taking of appro- 
priate action when false statements are made in 
other administrative proceedings. 

Naturally, there would be instances wherein 
a so-called administrative inquiry might develop 
facets of a criminal investigation. However, 
that particular situation could be resolved upon 
the facts developed at trial, just as military 
courts must determine the admissibility of con- 
fessions or the sanity of an accused. Should a 
court-martial decide that a statement was made 
103. Supra note 17. 
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under circumstances amounting to criminal in- 
vestigation, it would be required to dismiss the 
action on motion or return a finding of not guilty 
as toany Article 107 charge. On the other hand, 
if a determination was reached that the action 
was basically an administrative inquiry without 
acriminal investigative purpose, a conviction for 
violation of Article 107 would be appropriate, 
even if the inquiry might have resulted in the 
discovery of some evidence of criminal conduct 
by an interested party. Of course, any such 
finding would be subject to appellate review to 
the same extent as any other judicial determina- 
tion. 

The results engendered by the adoption of this 
approach to Article 107, as opposed to those 
produced by present judicial interpretation, 
would be manifold and extremely desirable. It 
would eliminate the current uncertainty con- 
cerning the scope of Article 107, and at the 
same time, establish definite guidelines as to the 
applicability of the Article for those involved 
in the administration of military justice. It 
would also bring the Court of Military Appeals 
decisions into line with the current thinking of 
federal courts toward 18 U.S.C. 1001, the civil 
equivalent of the Code provision. Finally, it 
would eliminate any question as to the Govern- 
ment’s right to take appropriate disciplinary ac- 
tion in instances in which necessary adminis- 
trative proceedings are perverted by false in- 
formation, but it would continue to protect in- 
dividual servicemen from the threat of inquisi- 
torial criminal investigation. This, in turn, 
would result in obvious advantages to the Gov- 
ernment, such as more effective and accurate 
administrative determinations with resulting 
savings in time, effort and money. In view of 
the current status of military law concerning 
Article 107, the only existing protection of the 
Government’s interest in administrative matters 
in general rests entirely upon the fortuity that 
those personnel conducting administrative in- 
quiries will not only have the legal right to ad- 
minister oaths in the performance of their duties 
but also the foresight to do so when obtaining 
statements. This is an unfortunate situation 
and one which is considered to be entirely un- 
necessary. However, unless the Court of Mili- 
tary Appeals takes the initiative in reassessing 
its position as to Article 107 those concerned 
with the administration of military justice must, 
perforce, continue to view that Article with 
doubt and uncertainty, solely as the result of 
dicta in the decision in United States v. Aron- 
son.'% 
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RISK OF COLLISION 
(Continued from page 144) 


tion usually indicates a change in direction of the 
approaching vessel’s head and course, however, 
it is of little value in estimating “risk of col- 
lision’”, unless the relative positions of these 
lights are already known. Of course, the 
proper use and interpretation of shipboard 
radar would be an invaluable indicator in esti- 
mating the point at which vessels have ap- 
proached each other so as to involve “risk of 
collision’”’.*7 These are but a few of the known 
indicators that may be helpful to the mariner in 
determining the point at which “risk of col- 
lision” becomes applicable to his vessel. How- 
ever, it is not intended here to cover all possible 
methods which may indicate “risk of collision’. 
This is because of the difficulty of defining “risk 
of collisidn”, and the decisions of the admiralty 
courts referred to herein should leave no doubt 
in any mariner’s mind that the sum total of all 
of the navigational facts and circumstances, in 
any given situation, must be fully considered be- 
fore any proper determination can be made as 
to when vessels are so involved with each other 
as to present the “risk of collision”. 

However, in interpreting “risk of collision’, 
in any given situation, the admiralty courts have 
developed a stark corollary to assist them in de- 
termining whether the “risk” was present. The 
corollary was first announced in this country 
in the MILWAUKEE case.** There the court 
stated: 


That the two vessels were meeting—end on, or nearly 
end on—so as to involve risk of collision, is clear from 
the evident understanding on the part of each at the 
time, else why the signals and the maneuvers by 
each? * * * The fact that each gave a signal in- 
tended to be given only in case of risk of collision, 
and, that each changed her course with intent to 
avoid a collision, makes it clear that in the judgment 
of each there was such a risk * * * But independ- 
ently of this the idea that there was no risk of col- 
lision is fully exploded by the fact that there was a 
collision.” 


This corollary was also succinctly stated by the 
Supreme Court of the United States in another 
early case when the Court said: 


The fact that the vessels did collide explodes the theory 
that there was no risk of collision, and, besides, why 
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did the mate port his helm if in his judgment there 
was no risk to it? He says this was done as soon as 
he saw the schooner. If so, he believed at the time that 
they might collide, and the possibility of it (colliding) 
is all that is required to charge the steamer, unless 
she can establish that she was without fault.” 


In a later case, another court stated the corollary 
thusly : 


Risk of collision, that is the possibility of collision, was 
involved as is evident from the actual occurrence of 
collision. The CARROLL, 1868, 8 Wall. 302, 75 U.S. 
302, 19 L.Ed. 392." 


The conclusion to be drawn from these, and other 
decisions stating the corollary, is painfully ob- 
vious. Where there is actual collision, it will be 
extremely difficult for the vessel guilty of violat- 
ing the applicable rule of the road, embodying 
the phrase “risk of collision’, to prove that the 
“risk” did not exist. 

All of the decisions of the admiralty courts 
cited here have adhered to the earliest interpre- 
tations of the phrase “risk of collision”, namely, 
that the rules of the road are designed to pre- 
vent the “risk”. Needless to say, prevention of 
“risk of collision” should prevent collisions them- 
selves. In the light of the decisions concerning 
“risk of collision”, it is obvious that the courts’ 
interpretation of that phrase does not necessar- 
ily mean that collision be inevitable or even prob- 
able, nor even that there be danger of collision. 
All that is necessary to bring the particular 
rule into operation, and thereby impose a duty 
on the vessels to act accordingly, is the possibil- 
ity of collision. This, it is suggested, is the key 
to the prevention of some collisions at sea. In 
a given set of factual navigational circum- 
stances, involving two or more vessels, it be- 
comes incumbent upon the mariners of each to 
ascertain, at the earliest possible moment, the 
point at which “risk of collision” exists. The 
earliest ascertainment of the “risk” should pro- 
vide more than sufficient time and searoom for 
the vessels concerned to take the required action 
in accordance with the mandate of the rule then 
governing. This early ascertainment of the 
“risk”, and concurrent compliance with the rule, 
should prevent the twin agonies of close quarters 
and unpredictable maneuvering, which invaria- 
ably leads to confusion and its natural conse- 
quence, collision itself. It is assumed that no 
master of a vessel or commanding officer of a 
warship of the line, would disagree that the pre- 
vention of those agonies is the objective of all 
prudent seamen. 
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RECENT DECISIONS OF THE COMPTROLLER GENERAL 
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DUAL COMPENSATION ACT OF 1964 


@ The Dual Compensation Act of 1964 (5 
U.S.C. 3101-3105) has passed its first year of op- 
eration and has been praised by the President as 
a success and significant improvement over the 
imbroglio of prior restrictions governing Fed- 
eral civilian employment of retired service per- 
sonnel (President’s Report to the Congress of 
February 23, 1966.) During that period it has 
been interpreted and clarified in several deci- 
sions by the Comptroller General. In decision 
B-157665 of September 23, 1965, the Comptrol- 
ler held that the Act’s escalator clause, tying 
the retired pay formula to the Consumer Price 
Index, could be activated to raise the base figure 
for these computations by 4.4%. Asa result, a 
retired Regular officer, retired prior to 1 Sep- 
tember 1965, now employed in a Federal civilian 
position may receive the full salary of the civilian 
job, plus the first $2,088 of his military retired 
pay, plus one-half of any remaining retired pay. 
Officers retired after 1 September 1965 are 
limited to retention of $2,000, plus one-half of 
any remaining retired pay. 

In several other cases the Comptroller has 
been asked to define more precisely what con- 
stitutes holding a Federal “civilian office or posi- 
tion” which will bring the Act into play. He 
ruled that retired officers who receive compen- 
sation for acting as attorneys for indigent de- 
fendants in Federal courts under the Criminal 
Justice Act of 1964 (78 Stat. 552) do not hold 
such an “office” even though they are technically 
appointed by the court and are traditionally con- 
sidered “officers of the court” (Comp. Gen. B- 
156344 of April 2, 1965). He later held that a 
retired Regular Army officer might be employed 
on a fee basis as an examining physician at an 
Army induction center (Comp. Gen. B—157457 
of August 19, 1965). In that decision he also 
reached the sweeping conclusion that “fee basis 
contractual employment does not constitute a 


civilian office” within the meaning of the Dual 
Compensation Act of 1964. Ina still later opin- 
ion he held that employment by the U.S. Marine 
Corps Association was not subject to the opera- 
tion of the Act because that organization was not 
a nonappropriated fund instrumentality of the 
United States (Comp. Gen. B—157727 of Novem- 
ber 24, 1965). 

One of the features of the new Act was an 
election provision affording retired members al- 
ready employed in Government jobs the option 
to choose between adjustment of their retired 
pay under the new or the old dual compensa- 
tion laws. In some situations, such as that of a 
retired Regular officer employed by a nonap- 
propriated fund activity, this election was ex- 
tremely valuable since such employment is in- 
cluded in the coverage of the new law but was 
totally exempt under its predecessor. A member 
electing continued coverage under the old law, 
whether it applied to him or exempted him, could 
maintain that status until “any appointment, 
reinstatement, or reemployment * * * which 
* * * follows a break in service of more than 
thirty days * * *.” 

In decision B—157200 of October 25, 1965, the 
Comptroller considered the case of a retired Air 
Force officer who already was employed by a 
nonappropriated fund activity when the new 
Act came into effect. He chose to remain covered 
by the old Act and thus in an exempt status. 
Within one month, however, his employer’s des- 
ignation was changed from nonappropriated 
fund to appropriated fund and he was given a 
GS Civil Service rating. With no interruption 
he continued to perform the same work at the 
same desk for the same employer, but the Comp- 
troller ruled that since he was now paid from 
appropriated funds he had lost his exemption 
and was now subject to reduction in retired pay 
under the new Act. 
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SOCIAL SECURITY BENEFITS FOR PERSONS OVER 72 


The Tax Adjustment Act of 1966, P.L. 89- 
368, 80 Stat. 38, includes provisions for benefits 
at age 72 for certain uninsured individuals. To 
be eligible a person must have attained the age 
of 72, and in addition either have attained such 
age before 1968, or have not less than three 
quarters of coverage, whenever acquired, for 
each calendar year elapsing after 1966 and be- 
fore the year in which he attains such age. He 
must also be a resident of the U.S. and be either 
a U.S. citizen or an alien lawfully admitted to 
the U.S. for permanent residence who has 
resided in the U.S. continuously during the five 
years immediately preceding the month in 
which he files application. Finally, he must 
file an application. 

The amount of the benefit is $35 a month, or 
in the case of eligibility of both a husband and a 
wife, $35 for the husband and $17.50 for the 
wife. However, the benefit is reduced by the 
amount of any periodic benefit under a govern- 
mental pension system for which the person is 
eligible. The term “governmental pension sys- 
tem” means Federal Old-Age, Survivors, and 
Disability Insurance Benefits and any other 
system or fund established by the United States, 
a State, any political subdivision of a State, or 
any wholly owned instrumentality of any one or 
more of the foregoing which provides for pay- 

ORNIA ment of pensions, retirement or retired pay, or 
CALIF annuities or similar amounts payable on account 
STATE LIBRARY of personal services performed by any indivi- 

UL 2 01966 dual. Not included is any payment under any 

JUL workmen’s compensation law or any payment by 
GOVERNMENT the Veterans Administration as compensation 

DI } for service-connected disability or death. 

PU BLICATIONS XK Benefits will first be payable for months after 
September, 1966. As the filing of an applica- 
tion is a prerequisite to entitlement, persons who 
may be eligible are advised to apply at a Social 
Security office. 
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